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THE NEW FRENCH LAW ON DIVORCE. 


This Review ' has already drawn attention to the many contra- 
dictory decisions regarding the law of marriage and divorce, 
when parties of different nationality are pleaders. On so impor- 
tant a domestic relationship, it would certainly be desirable to 
have some international action. 

During our visit to the Great Republic, in 1889, we observed 
how much, in their profession, American lawyers appreciated the 
discussion of international law, and according to a distinguished 
authority,? the American universities appear to be making the 
swiftest progress, and giving the brightest promise for the future ; 
therefore we find great pleasure and satisfaction in writing the 
following article, which we humbly hope, although coming from 
the old continent, may not prove wholly unworthy of the atten- 
tion which the gentlemen of the American Bar may be generous 
enough to give it. 

Generat View. 


I. Until the revolution, divorce was unknown to French law. 
But, by an act of September 20th, 1792, under the first Repub- 


1 Hugh Weightman, “Domicile as national Law.’”’ 23 Am. Law Rev. 
Affecting Marriage and Divorce,” 18 (1889), p. 775. 
Am. Law Rev. (1884), p. 24; also our © 2? James Bryce, “‘The American Com- 
article, On Marriage in Private Inter- monwealth,”’ Vol. II., p. 569 (2d edit.). 
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lic, marriage could be dissolved by mutual consent, or by the 
petition of one of the parties on the ground of mere incompati- 
bility, or for determinate causes. 

During the twenty-seven months following, 5,994 divorces - 
seem to have been pronounced by the divorce court of Paris, and, 
in that city, during the first three months of the year 1793, divorces 
were equal in number to marriages.! 

II. The Code civil, promulgated on March 31st, 1803, enacts 
that divorce may be obtained by mutual consent ;? on the ground 
of the wife’s adultery,’ of the husband’s adultery coupled with 
the aggravating circumstance of his concubine residing in the 
matrimonial residence, at the time of the commission ; ‘ either for 
attempt of murder, or grave cruelty or grave offence by one of 
the parties against the other.® 

Ill. By a royal act of May 8th, 1816, King Louis XVIII. 
(brother of Louis XVI. ), abolished the right of divorce, through- 
out the whole kingdom of France. 

IV. It is worthy to point out that, under the Republic, divorce 
makes its appearance in the French law. By an act of July 
27th, 1884, promulgated in the “‘ Journal Offciel’’ of July 29th, 
1884, divorce was replaced in the code. 

This act is as following: — 


** ARTICLE PREMIER. 


** La loi du 8 Mai 1816 est abrogée. 

*«* Les dispositions du Code Civil abrogées par cette loi sont 
rétablies, 4 l’exception de celles qui sont relatives au divorce par 
consentement mutuel, et avec les modifications suivantes apportées 
aux articles 230, 232, 234, 235, 251, 263, 295, 296, 298, 299, 
306, 307 et 310. 

‘* Art. 230. La femme pourra demander le divorce pour cause 
d’adultére du mari. 

«« Art. 232. La condamnation de l’un des époux a une peine 
afflictive et infamante sera pour |’ autre époux une cause de 
divorce. 


1 Glasson, “‘ Le Mariage Civil et le 2 Art. 233. 
Divorce,” p. 261 (2d edit.). 3 Art. 229. 


Art, 280. 
5 Art. 281. 
YIIM 
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«¢ Art. 234. La demande en divorce ne pourra étre formée 
qu’au tribunal de l’arrondissement dans lequel les époux auront 
leur domicile. 

‘* Art. 293. Les époux divorcés ne pourront plus se réunir, si 
lun ou l’autre a, postérieurement au divorce, contracté un 
nouveau mariage suivi d’un second divorce. En cas de réunion 
des époux une nouvelle célébration du mariage sera necessaire. 

‘‘ Les époux ne pourront adopter un régime matrimonial autre 
que celui qui réglait ordinairement leur union. 

‘* Art. 296. La femme divorcée ne pourra se remarier que dix 
mois aprés que le divorce sera devenu définitif. 

‘¢ Art. 299. L’époux contre lequel le divorce aura été prononcé 
perdra tous les avantages que |’autre époux lui avait fait, 
soit par contrat de mariage, soit depuis le mariage. 


Art. 2. 
* * * 


(Without interest. ) 


Art. 3. 


‘¢ La reproduction des débats sur les instances en divorce ou 
en séparation de corps est interdite sous peine de l’amende de 
100 4 2000 francs édictée par |’ article 39 de la loi du 30 juillet 1881. 


Art. 4. 
* 


( Without interest. ) 


ArT. 5. 


‘¢ La présente loi est applicable a |’ Algérie et aux colonies de 
la Martinique, de la Guadeloupe et de la Réunion.”’ 


First SEctTIon. 


** The act of May 8th, 1816, is abrogated. 
‘* The enactments of the Code civil repealed by the aforesaid 
act are put into force again, excepting those enactments concern- 


* * * * 
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ing divorce by mutual consent, and providing the following altera- 
tions made to articles 280, 232, 234, 235, 261, 263, 295, 296, 298, 
299, 306, 307 and 310. 

«* Art. 230. A wife can claim divorce for the adultery of her. 
husband. 

‘* Art. 232. If one of the parties is sentenced to a corporal and 
infamous penalty, such a sentence will be for the other party a 
cause of divorce. 

‘«* Art, 234. A petition for divorce can be made only before 
the court of the district where the parties are domiciled. 

** Art. 293. The parties divorced may not remarry with each 
other, if one of them, after their first divorce, has contracted 
another marriage followed by a second divorce. A new celebra- 
tion of the marriage ceremony is necessary, in case of parties 
again choosing to live together. 

‘* The parties may not make a marriage contract different from 
the contract which ruled their first union. ; 

** Art. 296. A divorced woman may not remarry before an 
elapse of ten months following the time of the divorce being 
definitive. 


** Art. 299. The party against whom divorce has been pro- 
nounced will lose the benefit of all favors granted by the other 
party by their marriage contract or any other deed from the time 
of their marriage. 


* * * * * 


Tuirp SECTION. 


** No report can be made of a divorce or a judicial separation 
case without the penalty of a fine of 100 to 2000 francs accord- 
ing to article 39 of the act of 30th July, 1881. 


* * * * * * * 
Firta SEcrTIon. 


The present act applies to Algeria, the colonies of Martinique, 
Guadeloupe and Reunion. 


V. By a presidential decree of August 25, 1884, published in 
the ‘* Journal Oficiel’’ of September 3, 1884, the act was made. 


* * * * 
i 
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applicable to Guiana, Senegal, Isles St. Pierre and Miquelon; to 
the French factories in India, Cochin, New Caledonia; to the 
French factories in Oceana, Mayotte, Nossi Bé and to the French 
factories of the gulf of Guinea. 

VI. An additional act of April 18, 1886, modified the former 
procedure and repealed article 234, substituting to it the follow- 
ing enactment: 

«¢ Art. 234. L’ époux qui veut former une demande en divorce 
présente sa requéte au président du tribunal ou juge qui en 
fait fonction. 

‘* Art. 234. Any party desiring to petition for divorce, presents 
his bill to the president of the court or to the judge who acts as 
such. 

Section 3d was also repealed and a new enactment introduced 
at the end of article 239, as follows :— 

‘«¢ La reproduction des débats par la voie de la presse, dans les 
instances en divorce, est interdite sous peine de l’amende de 100 
4 2000 francs, édictée par la loi du 30 juillet 1881. 

‘* No report of a divorce suit is allowed by means of the press, 
under a penalty of a fine of 100 to 2000 francs, according to the 
act of July 30, 1881.” 

The statistics concerning divorce in France show for 


1884 (Sept., Oct., Nov., Dec.)......4. 1,657 divorces. 
1885 (the twelve 


12,520 divorces. 


This makes, for 1887, one divorce for 2,050 marriages existing 
at that time. One third of divorces were pronounced in Paris 
(1 for 514 existing marriages), when in the départements of 
Lozére, and la Savoie, there were none.! 


1 Official statistics by M. Van- addressed to the “ Ministre de I’ in- 
nacque, ‘chef. de la division de la térieur,’? 2d Oct., 1888. 
comptabilité et de la statistique,’ 
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I. CoMpPETENCY. 


§ 1. Generat Prinorete. — The court of the district ( Tri- 
bunal de premiére instance) where the parties are domiciled at. 
the time of the commencement of proceedings for divorce, has 
jurisdiction to dissolve their marriage. 

It must be understood as a rule and so long as no judicial 
separation (séparation de corps) is pronounced between the 
parties, the domicil of the wife is the domicil which the husband 
selects for himself, according to article 108 of the Code civil. 

Though adhering in the main to this principle, French 
courts —as will be explained— sometimes base jurisdiction 
upon other circumstances than domicil, such, for example, as 
residence not amounting to domicil. ’ 

By the act of July 27th, 1884, a petition for divorce could be 
made only before the tribunal of the district where the parties 
were domiciled, 4 

The act of April 18th, 1886, omitted purposely this limited 
principle, only mentioning in the new article 234, any party 
desiring to petition for divorce has to present his bill to the 
president of the court or to the judge who acts as such. 

It was found an unnecessary prohibition and considered more 
advisable, under the circumstances, to leave to the discretion of 
the judge, the delicate question of jurisdiction; for, as we read, 
the act says, ‘* président du tribunal,’’ without adding ‘‘ of the 
district where the parties are domiciled. 

This means also that the ordinary rule or criterion for juris- 
diction, laid down by article 59 of the Code de procédure civile, 
applies to divorce as well as to any other action: 

‘*En matiére personnelle, le défendeur sera assigné devant le 
tribunal de son domicile; s’il n’y a pas de domicile, devant le 
tribunal de sa résidence.”’ 

** In personal matters, the defendant will be summoned before 
the tribunal of his domicil; if there is no such domicil, before 
the tribunal of his residence.”’ 

This is clear and simple, actor sequitur forum rei. 


1 Art. 234, 


6 
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§ 2. ItLusrrations.— The rule, the domicil of theyhusband is 
the domicil of the wife, is not to be pressed so as to make a fic- 
tion of a law, a practical injustice. It does not apply to a suit 
brought by the wife against the husband who has illegally sepa- 
rated himself from her,! otherwise it would be in the husband’s 
power to deprive his wife of the means of enforcing her rights. 
Lately the French courts have admitted this opinion of English 
judges and jurists and, under such circumstances, give jurisdic- 
tion to the court of the district where the abscond husband had 
established his last domicil in the country, before his departure, 
or where the wife petitioner has chosen a new residence. For 
instance, the fact that a wife actually lives apart from her hus- 
band, that they have separated by agreement, that the husband 
has been guilty of misconduct, such as would furnish defence to 
a suit by him for restitution of conjugal rights, does not enable 
the wife to acquire a separate domicil, and if, living in Orleans, 
for instance, when the husband is domiciled in Paris, she wishes 
to petition for divorce, she must present her bill to the presi- 
dent and the judges of the Court of Paris (tribunal de la 
Seine). 

But, if the husband left France in order to escape the opera- 
tion of the French law, settling for instance in Spain or Portugal 
where divorce is prohibited, no doubt the competent court would 
be either in Paris or Orleans. 

All this appears clear and simple and yet we must cross, the 
Atlantic to find the first application of it. As far back as 1833, 
the court of Massachusetts Jn re Harteau v. Harteau? adopted a 
language which might have been studied by French judges : — 

‘* The law will recognize a wife as having a separate existence 
and separate interests, and separate rights, in those cases where 
the express object of all proceedings is to show that the relation 
itself ought to be dissolved, or so modified as to establish sepa- 
rate interests, and especially a separate domicil and home, bed 
and being put apart, from the whole, as expressive of the idea of 
home. Otherwise the parties in this respect would stand upon 


1 Phillimore, 4 Commentaries upon tion, by Sir Walter Phillimore and R. 
International Law, p. 72 of the 3d edi- I. Mure. 


2 14 Pickering’s Rep., p. 181. 


| 
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very unequal grounds, it being in the power of the husband to 
change his domicil at will, but not in that of the wife. 

** The husband might deprive the wife of the means of en- 
forcing her rights, and, in effect, of the rights themselves, and 
of the protection of the commonwealth at the same time that — 
his own misconduct gives her a right to be rescued from his 
power on account of his own misconduct towards her.’’ 

But in the absence of any fraud, French courts would recog- 
nize the jurisdiction of a foreign judge, if the husband estab- 
lished a new domicil in such foreign country. 

D. and M., French parties, are married and domiciled in Paris. 
After some years, they agree to live separate and later with his 
wife’s consent, D., the husband, leaves Paris to settle at 
Chicago. He presents ‘‘ to the honorable judges of the Circuit 
Court of Cook county, in chancery sitting, after some months 
residence in the great city of the west, a bill for divorce. 

According to the view held by the French judges and jurists, 
the Chicago judge has jurisdiction in the matter, for no fraud 
is meant and since there exists no judicial separation, M. cannot 
acquire a domicil by her own act, having changed her domicil 
with her husband. 

§ 3. Femme SEPAREE DE Corps. nil judicial separation gives 
a married woman the power to acquire a domicil for herself and 
therefore, if she is the defendant, the husband has to bring his 
action for divorce before the court: of the district where she has 
established her domicil. 

We take the liberty of pointing out here the incorrect opinion 
of the late Mr. Francis Wharton, the well known American 
jurist : 

** A separation judicially granted a mensa et toro by itself en- 
titles a woman to establish an independent domicil. It has been 
ruled differently, however, in France ’’ (the author alluding to 
the Bauffremont case 

There is a confusion made between the right of a wife judi- 
cially separated from her husband, to acquire another domicil 
through her own act, independently from her husband — and the 


1 Francis Wharton, A Treatise on the Conflict of Laws, § 225 (2d edit.). 
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right of such wife of acquiring such a domicil in order to be 
able to change her French nationality without her husband’s 
consent and to become a German subject and so under this new 
status to obtain divorce, at the time of divorce being prohibited 
by French law. 

The right of a married woman judicially separated from her 
husband to acquire an independent domicil has never been ques- * 
tioned by French jurists and French judges. 

When a wife, writes the ancient lawyer, Pothier,’ is separated 
a mensa et toro by a final judgment, she is entitled to establish an 
independent domicil. 

The Court of Appeal of Orleans, on November 25, 1848, gave 
decision according to such principle and since then this rule has 
never been seriously questioned.” 

For the Bauffremont case, the Court of Appeal of Paris 
decided on July 17, 1876: *— 

1. Henriette Valentine de Riquet, countess of Caraman 
Chimay, Belgian by birth, became French, according to article 
12 of the Code Civil, by her marriage with Prince de Bauffre-_ 
mont, a French subject. 

2. A judgment of separation a mensa et toro relaxes the 
matrimonial tie without dissolving it and such judgment pro- 
nounced in France, at the wife’s request, does not make her 
lose her nationality ; she remains a French woman as well as the 
wife of the Prince de Bauffremont ; 

3. If the wife is no longer bound to cohabit with her hus- 
band and if, reserving the rights of the court to consider motives 
and circumstances,‘ one is authorized to deduct from this relative 
freedom that she is entitled to choose an independent domicil 
where she likes, even in a foreign country, the same deduction 
is not to be made of her right to change her nationality, without 
her husband’s consent, by her own free will; 

4. Her personal law is the French law, following her wherever 
she takes domicil or residence ; 


1 Pothier, Introduction aux Cou- 3A Dicey et E. Stocquart, Le - 
tumes, p. 4; Contrat de Mariage, § Statut personnel, t. I., p. 174. 


$52. 4 In cases of fraud, because fraus 
2 Dalloz périodique, 1849, 2, 9. omnia corrumpit. 
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5. The right of changing her French nationality by her own 
act must be so much more denied to the princess that she avails 
herself of a foreign law in order to be able to transform a 
judicial separation into a divorce, contrary to her husband’s will | 
and in spite of contrary enactments of French law. 

The last sentence is the summing up of the whole case. 
Another American lawyer, Mr. M. W. Jacobs, takes a better view 
on the subject and very correctly lays down, ‘‘in the opinion of 
the great majority of French jurists, the wife being freed from 
the personal control of her husband, and being no longer under 
the duty of dwelling with him, may select and set up for herself 
a domicil wherever she sees fit.’’! 

§ 4. Foreign Parties. — The tendency of modern European 
jurisprudence is to open to the foreigner the ordinary eourts of 
justice of the country. In Belgium, the question is no longer 
discussed since the act of March 25, 1876, article 52, enacting: 

** Any foreigner may be summoned in the courts of the 
kingdom, either by a Belgian, or by another foreigner, under 
the following circumstances : — 

** 2d. If he (the defendant) has acquired in Belgium a domicil 
or a residence, or if he has made there an election of domicil.’’ 

The courts have decided that this rule applies to any case, even 
to a divorce. ? 

In France, on the contrary, the tribunals consider themselves 
incompetent to entertain a suit for divorce or separation on 
behalf of (1) undomiciled foreigners — which means those who 
have not acquired a domicile légal, by the authority of the. 
president of the Republic — and (2) when in limine litis, the 
defendant opposes—as they say —the incompetency of the. 
tribunal. 

Therefore, Wharton correctly states, it is open to the defend-. 
ant, in such a suit, by pleading (and proving) alienage, to. 
divest the court of jurisdiction. This is a privilege of the 


1M. W. Jacobs, A Treatise on the p.729,§ DCCCXCIV (3 edit.), who errs. 
Law of Domicil, § 218. in stating: ‘‘ The kingdom of Belgium 
2 A. Dicey et Emile Stocquart, Le has adopted the French practice upom 
Statut personnel, II. p. 118, and _ this point.” 
autherities cited; compare Phillimore, 
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defendant, and may be waived, if he choose. The court cannot 
set it up on its own motion.? 

This is a real injustice, summum jus, summa injuria, and a 
positive refusal to afford judicial protection to foreigners. 

For instance, D. and M., Americans, are married and domi- 
ciled in Paris (in the usual sense of the word), ¢. e., that D., the 
husband, has established his home there, without any intention 
to return to the States where he has neither a residence, neither 
any interests whatever. 

D. sues for divorce and M. (his wife) pleads the incompetency 
of the French tribunal. 

The French judges have no jurisdiction and will dismiss the 
petition with costs. 

' They invoke, no specified article of the Code civil gives them 
power to judge foreigners in civil matters and that to exercise 
jurisdiction over such foreigners would be an infringement on 
the rights of independent States. As Phillimore remarks this 
is acting upon a caricature of the true principle of national inde- 
pendence.? 

Accredited French jurists regret and condemn this view of the 
law which, as we have explained in the Receuil périodique et 
critique de jurisprudence, de législation et de doctrine, par MM. 
Dalloz,* is based on a misapplication or misinterpretation of the 
true principles of jurisprudence and on a narrow and mean con- 
ception by judges of their duties towards foreign residents on 
French soil. 

If no specified article of the Code gives jurisdiction to a 
French judge over foreigners, there is neither any other article 
refusing or prohibiting such jurisdiction; therefore this so- 
called principle is no principle at all, but a wrong conception by 
the judge of his duties; he ought to know that he is on the 
bench to administer justice and to give justice to a foreigner 
equally as to a French citizen. Where isthe difference or could 
possibly be the difference in this matter? 

M. Glasson, the well-known jurist and professor at the ‘ fac- 


1 Wharton, § 745. 3 1888, 2, p. 249, 250. 
2 Phillimore, p. 726, § 893 (3d edit.). 
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ulté de droit of Paris, M. Charles De Boeck, professor at the 
‘* faculté de droit’’ of Toulouse and the writer of this article 
have strongly protested against this state of jurisprudence, in 
spite of a clever defence by M. Féraud Giraud, conseiller a la 
Cour de cassation de France, in the Journal de Droit Interna- 
tional Privé. As we wrote in 1888, we are fighting for the prin- 
ciple of real justice and it begins to cut its road and is bound to 
overthrow the final obstacle. 

Such has been the case, by a decision of August 8th, 1890, 
given by the court of appeal of Paris Jn re Garlet v. Garlet,' 

It may be interesting to state the various circumstances of the 
case. The petitioner, a Frenchwoman, married in Paris, a 
Belgian tailor, also residing there, after having lived for some 
years in England. In fact the husband’s domicil was Paris, 
since he had retained neither domicil nor residence either in 
Belgium or in England. 

During the year 1886, Mrs. Garlet sued for dvenke before the 
French court. The husband, defendant in the case, declined in 
limine litis jurisdiction on account of his alienage. On January 
5, 1887, judgment was given accordingly, the petition dismissed 
and parties sent before the competent judge ( ?) — which, in the 
opinion of the court, meant the judge of the last domicil in 

The wife came over to Brussels and brought her claim before 
the tribunal de premiére instance, which declined jurisdiction for 
want of domicil or residence by the husband, in the district of 
the court. Mrs. Garlet appealed and on January 18, 1888, the 
court of Brussels,’ held that, according to article 234 of the Code 
civil, the only competent court was the court of the district 
where the parties were domiciled, that court, under the circum- 
stances, being the French one. In consequence no jurisdiction was 
left open to the petitioner; which state of jurisprudence amounts 
te a positive denial to administer justice. 

Again the unfortunate wife went back to her native town, 
Paris, and in order to escape the res judicata, brought forward 


1 Dalloz périodique, 1891, 2, 198, Dalloz périodique, 1892, 2, 321, with a 
Since,two similar decisions were given, very complete dissertation by Pro- 
In re Lamoyska, Feb. 26, 1891; Inre fessor DeBoeck. 

Van Cuyck, May 18, 1892, reported in 2 Dalloz périodique, 1888, 2, 249. 
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an action for judicial separation only, before the French 
court. 

By judgment of July 29, 1889, the Tribunal de la Seine dis- 
missed once more the petition with costs for want of jurisdiction ; 
the husband being a Belgian, the wife by virtue of the marriage 
had acquired the Belgian nationality also, and the defendant 
having in limine litis refused to accept the French jurisdiction, 
the court was incompetent. 

An appeal was made, but, in the meantime, Garlet took a domicil 
of choice in Brussels. On August 8th, 1890, the Court of Ap- 
peal of Paris reversed the judgment of the court below, holding: — 

(1) No French law limits positively to French parties, the 

,jurisdiction of French courts. 

(2) Aclear public interest must give judges to those whose 
rights are attacked ; 

(3) To be entitled to decline the jurisdiction of French courts, 
a foreigner must prove. not only his alienage, but also the exist- 
ence in Ais own country of such a domicil that will give competency 
to his national court. 

The domicil of choice in Brussels was declared a fraudulent 
one and therefore could have no legal effect whatever. 

Thus, regarding jurisdiction in a petition for divorce or judicial 
separation, the actual state of French jurisprudence is, for 
Americans living in the French Republic or its colonies, the 
following: — 

The court has jurisdiction to dissolve a marriage, when 

(1) The husband has been authorized by the president to 
establish his domicil in the country, 7. e., a ‘* domicile legal ;’’ 

(2) The husband has lost his American nationality without 
having acquired another nationality ; 

(3) The defendant submits himself or herself to the jurisdic- 
tion or does not decline it in limine litis; . 

(4) The husband has not retained in his own or in another 
country a domicil or a residence which would enable the wife as 
petitioner to sue for divorce in an American or in a foreign court, 
because such court would decline jurisdiction for want of such 
domicil or residence. EmiLe Strocquarr, 


Avocat a la Cour d’ Appel. 
BRUSSELS, BELGIUM. 
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THE RIGHT TO CRITICISE PUBLIC CANDIDATES. 


1. Tue Nature oF THE Criticism. — Criticism of public men 
has been carried to the extreme in the United States. No can- 
didate escapes the vile tongue of slander and the venomous pen 
of libel. The publication of defamatory language, affecting a 
candidate’s character, can never be justified on the ground that 
it was published as a criticism. To such an extent has this 
infamous attack been made, that some of the public libraries 
have excluded from their tables many. of the illustrated papers 
that contain caricatures and cartoons of our eminent men, be- 
cause such papers convey a false impression to the young of our 
land, imbuing them with a spirit of contempt for our public men. 

No one has a right by a publication to impute to a candidate 
falsely crimes, or publish allegations affecting his character 
falsely. On the other hand, reasonable criticism is necessary in 
order to inform the electors of the merits and defects of candi- 
dates, that they may know howto vote. Great political reforma- 
tions have been produced by honest and able criticisms from 
the pens of eminent writers. ‘* No great political movement, 
no great reform, either legislative or executive, has ever been 
originated in any country by its rulers. The first aggressors of 
such steps have invariably been bold and able thinkers, who have 
discerned the abuse, denounced it, and pointed out how it is to 
be remedied.’’} 

But the right of criticism should be exercised honestly, with- 
out fear or favor.. The right to criticise in good faith is one of 
the cardinal tenets of our political faith. 


*¢ This is true liberty when free-born man, 
Having to advise the public, may speak free; 
Which he who can, and will, deserves high praise, 
Who neither can nor will may hold his peace. 
What can be juster in a State than this? ” 
— Euripides, Tae SuUPPLIANTS.” 


1 I. Buckle’s Hist. of Civilization, 28. 
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2. LecaL View. — It has only been within recent years that 
the law of libel has gradually developed itself into anything like 
a satisfactory and settled form, and the full liberty to criticise 
the conduct and motives of public men and the measures and 
policy of government now recognized as lawful would, half a 
century ago, have exposed the author to fine and imprisonment.! 
Every citizen has the right to criticise boldly and fearlessly the 
official conduct of public men or officers. It is a right which, in 
every free country, belongs to the citizen, and the exercise of it, 
within lawful and proper limits, affords some protection against 
official abuse and corruption. But there is a broad distinction 
between fair and legitimate criticism of public men, and the 
imputation of corrupt motives, by which that conduct may be 
supposed to be governed. So if one goes out of his way to 
attack a public man and to ascribe to him base and dishonest 
motives, he must answer for the consequences, and must either 
prove the truth of his criticism, or respond in damages, to the 
party injured. 

A writer in a newspaper stands in no other position than any 
other of the people. An honest belief in the truth of the libel 
is not an answer.? Judge Robinson ably says that the fact that 
one is the proprietor of a newspaper, entitles him to no privilege 
in this respect, not possessed by the community in general. The 
law recognizes no duty, imposed on him, arising from his rela- 
tions to the public to defame or libel the character of any one, 
and if he does, it is no answer to say, he did so in good faith 
and without malice, honestly believing it to be true.* An 
editor of a newspaper has no peculiar privilege which will 
authorize him to publish what is injurious to another. He can 
only publish with impunity that which other persons would have 
an equal right to publish in a newspaper.‘ 

3. FREEDOM OF THE Press. — The liberty of the press consists 
in the right of a publisher, as a conductor of a newspaper, to print 


1 Wasson v. Walter, 4 Q. B. 75. 4 Sweeney v. Baker, 13 W. Va. 
2 Campbell v. Spotteswoode, 8 L. 158; Rearick v. Wilcox, 81 Ill. 77; 
T. (N. 8.) 201; 3 Best & S. 769. Lewis v. Few, 5 Johns. 1; Hunt». 
3 Negley v. Farrow, 60 Md. 158, Bennett, 19 N. Y. 173. 
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whatever he chooses without any previous license, but subject to 
be held responsible therefor to the same extent, that any one 
else would be for the publication. The conductors of the pub- 
lic press are not entitled to any peculiar indulgence or special . 
rights or privileges. They have no rights not common to all. 
They have the right to publish the truth, but no right to publish 
falsehood to the injury of others with impunity.!. There is no 
difference, in law, whether the publication is by the proprietor 
of a newspaper, or by some one else; there is no legal duty on 
either to publish what is injurious to another; and if any person 
does so, he must defend himself on some legal ground.? A 
candidate makes himself a species of public property, into the 
qualities of which every one has a right to enquire, and of the 
fitness of which every one has a right to judge and give his 
opinions. The ordeal of public scrutiny is many times a dis- 
agreeable and painful operation; but it is the result of freedom 
of speech, which is a necessary attribute of free government; 
and the same may be said of freedom of the press.* Freedom 
of the press and freedom of speech are equally protected by the 
constitution. The press, however, does not possess any immuni- 
ties, not shared by every individual. In every election the same 
freedom of discussion of the merits and demerits of candidates 
is allowed to the press and people.* 

4. Criticism oF CanpripaTes.—A candidate for a public 
office must be considered as putting his character in issue, so far 
as it may respect his fitness and qualifications for the office. 
‘©The publication of falsehood and calumny against public 
officers, or candidates for public offices, is an offense most dan- 
gerous to the people, and deserves punishment, because the peo- 
ple may be deceived, and reject the best citizens, to their great 
injury, and it may be to the loss of their liberties.’’> When a 
man becomes a candidate for an elective office, he puts his 


2 Sheckell v. Jackson, 10 Cush. ‘ Aldrich v. Press Print. Co., 9 
(Mass. ) 25. Minn. 138. 

2 Davison v. Duncan, 7 El. & BI. > Commonwealth v. Clap, 4 Mass. 
231. 163. 
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character in issue in respect to his fitness and qualifications for 
the office, and the publications of truth on that subject are not 
libelous, but the publication of falsehood against public officers 
deserves punishment.! And it is a strange doctrine that a man 
who becomes a candidate can be accused of any crime with im- 
punity.?- However large the privilege of electors may be, it can- 
not justify the publication to all the world of facts injurious to 
a person, who happens to stand in the situation of a candidate.’ 
In West Virginia the doctrine is laid down, that a candidate for 
the suffrage of the people cannot complain, that his talents and 
qualifications mentally and physically for the office he seeks are 
commented on in the newspapers, even though these comments 
be ever so malicious and unjust. When he becomes such a 
candidate, all his pretensions become the proper subject of in- 
quiry and discussion, so far as his fitness for the office, either 
mentally or physically, is concerned, and no one should be held 
liable for anything he may publish concerning the fitness of such 
candidate, mentally or physically, for the office he seeks. 
Public interest requires that the conduct of such a candidate be 
freely criticised in the newspapers, and that there shall be no 
liability incurred for such criticism though it be ever so unjust 
provided it be bona fide, and provided the facts constituting such 
acts or conduct criticised are proven to be true. But public 
policy forbids that the moral character of such a candidate 
should be falsely assailed in the newspapers, or that he should 
be falsely charged by publication in newspapers with crimes. 
‘** Tf the newspaper was allowed to be licentious, the result would 
be, to drive from the control of newspapers all men of character 
and to deter from seeking office all but the profligate and aban- 
doned. Nor would the result be different, if a belief in the 
facts, on which such false libelous allegations were based, was 
held to be a legal excuse for publications of this character against 
such candidates. To justify such a publication, it must be proven 
that the allegation is true in fact.’’ * 


1 Commonwealth v. Clap, 4 Mass. 3 Duncomb v. Daniell, 8 C. & P. 222; 
163, 169. 34 Eng. C. L. 61. 
2 Harwood v. Astley, 4 Bos. & Pul. 4 Sweeney v. Baker, 13 W. Va. 158, 
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5. Pusuication.— The current of authority 
denies any privilege if the publication is false; that a publica- 
tion in a newspaper made either of a public officer or of a can- 
didate seeking office from the votes of the people, which | 
imputes to him a crime or moral delinquency, is not a privileged 
publication, either absolute or conditional ; but such a publication 
is per se actionable, the law imputing malice to the author or 
publisher.!. Because a party is a candidate, confers no right 
upon another to utter falsehood and calumny against him. An 
elector may freely canvass the character and pretensions of 
officers and candidates, but he has no right to calumniate one 
who is a candidate for office with impunity.? A public journal 
or an individual who indulges in defamatory assertions about 
candidates for office is equally liable for his acts with those who 
commit the same offense against private individuals.’ 

So charges which are false, published in a newspaper concern- 
ing a candidate, though made without malice and in an honest 
belief of their truth, are not privileged communications, but if 
they are published in good faith after reasonable and proper 
investigation, this fact may go to the mitigation of damages. 
The public are interested in knowing the character of candi- 
dates, and while no one can lawfully destroy the reputation of a 
candidate by falsehood, yet if an honest mistake is made in an 
honest attempt to enlighten the public, it must reduce the damages 
to a minimum if the fault itself isnot serious.’ And evidence is 
admissible to show that the publication was not made with any 
bad motive or malicious intent, which is for the consideration of 
the jury, in connection with the question of punitive damages.® 
And although a publisher honestly believes in the truth of what 


1 Harwood v. Astley, 4 Bos. & Pul. ‘ Bronson v. Bruce, 59 Mich. 467. 
47; King v. Root, 4 Wend. (N. Y.) See also Wheaton v. Beecher, 66 Mich. 
113; Seely v. Blair, Wright (Ohio), 307, 310. 
858; Curtis v. Mussey, 6 Gray (Mass.), 5 Bailey v. Kalamazoo Pub. Co., 40 
261; Aldrich v. Press Print. Co., 9 Mich. 251. See also State v. Schmitt, 
Minn. 133. 49 N. J. L., 579. 
2 Seely v. Blair, Wright (Ohio), 686. 6 Wilson v. Noonan, 35 Wis. 321; 
® Aldrich v. Press Print.Co.,9 Minn. Rearick v. Wilcox, 81 Ill. 77. 
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he alleges derogatory to the public character of an official, he has 
no more right to make such a communication than he would if 
the candidate was a private citizen.'_ In mitigation of damages, 
the publisher has a right to prove that the libel complained of 
was published by him under an honest conviction of its truth, 
arising from probable grounds of suspicion known to him at the 
time.?- But such probable grounds must have been known to 
him at the time of using the defamatory language, otherwise 
such evidence would be inadmissible to repel the presumption of 
malice arising from the publication of the libel itself.’ 

6. A Contrary Doctrine. — On the contrary it is held that 
a publication is privileged when made upon a proper occasion, 
from a proper motive, and based upon reasonable or probable 
cause. When so made in good faith the law does not imply 
malice from the publication itself as in the ordinary case of 
libel. Actual malice must be proved before there can be a 
recovery, and in the absence of such proof, the case must fail.‘ 
A communication made in good faith upon any subject-matter in 
which the party communicating has an interest, or in reference 
to which he has a duty, public or private, either legal, moral or 
social, if made to a person having a corresponding interest or 
duty is privileged; that in such case the inference of malice is 
cast upon the person claiming to have been defamed.’ Any 
malicious publication, which tends to expose a person to con- 
tempt, ridicule, hatred or degradation of character, is a libel; 
and the person libeled may recover damages, unless it be shown 
that the publication was true, or that it was justifiably made.® 
Malice is essential to an action for libel, but it is malice in a 
special and technical sense, which exists in the absence of lawful 
excuse, and where there may be spite or ill-will, or disposition to 
injure others. Every publication having the other qualities of a 
libel, if willful and unprivileged, is in law malicious.’ It is held 


1 Lewis v. Few, 5 Johns. 1; Hunt * Briggs v. Garrett, 111 Pa. St. 404. 
v. Bennett, 19 N. Y. 173; Hamilton v, 5 Quinn v. Scott, 22 Minn. 456; 
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that the people have a right to discuss, in good faith, the public 
conduct and qualifications of a public man with more freedom 
than they can take with a private matter, or with the private 
conduct of any one. In such discussions they are not held to. 
prove the exact truth of their statements, and the soundness of 
their inferences, provided they are not actuated by express. 
malice, and that there is reasonable ground for their statements 
or inferences, all of which is for the jury.!. By becoming a can- 
didate for a public office a person puts his character in issue, so 
far as respects his qualifications for the office, and whatever per- 
tains to such qualifications is a legitimate subject for discussion 
and comment. If the matter published be true, and such as is. 
justified by the occasion, there can be no recovery by the candi- 
date against the publisher. If the matter is not justified by the 
occasion, then the fact that the person against whom it was 
directed was at the time a candidate for office, will not exempt the 
publisher from liability whether the matter published was true or 
false. And although the matter published might be justified by 
the occasion, still if it was false, a right of action will accrue 
against the publisher, to defeat which the burden will be upon him 
to show that the publication was made in good faith, in the honest 
belief of its truth, and besides that there were just and reasona- 
ble grounds for entertaining that belief.?_ If the article published 
is circulated only among the voters who will cast their ballots 
for or against the candidate, and only for the purpose of giving 
what the defendant believed to be true, and only for the pur- 
pose of enabling such voters to cast their ballots more intelli- 
gently, and the whole thing was done in good faith, the article 
was privileged and the publisher must be acquitted, although the 
principal matters contained in the article were untrue in fact 
and derogatory to the character of the candidate.? So an 
elector who receives information concerning a candidate for 
office, and believing in the truth and without malice, repeats it to 
other electors for the sole purpose of advising them of the real 
character and qualifications of the candidate for the office he was 
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seeking, is privileged in making such a communication.! And 
it is no libel to allege in good faith and upon reasonable grounds 
the maladministration of public affairs, and to accuse an officer 
of official misconduct, for the purpose of inducing reform.? 

The doctrine that criticism is privileged, allows the exercise 
of such right of criticism, and actual malice must be shown to 
define one of this privilege; while bona fide belief in the truth 
of the criticism is sufficient to entitle the party to it; but to 
establish this actual malice it is but necessary to prove an evil 
intent on the part of the publisher, it is sufficient to establish 
that he has made a statement which is so groundless as to be in 
the eye of the jury malicious; for if this is found, it is utterly 
inconsistent with bona fides on the publisher’s part. These 
decisions are not wholly reconcilable. 

Malice is deemed necessary to constitute slander or libel. The 
law implies malice in every case of defamation, but this pre- 
sumptive malice is rebuttable, and the burden is then thrown 
upon the candidate of proving actual or express malice to war- 
rant his recovery of damages for the injury. It is affirmed that 
those interested in public affairs have a right to criticise in good 
faith and with probable cause the conduct and qualifications of 
public officials and candidates for public office. That a priv- 
ilege does exist in making comments upon public acts and im- 
putations therefrom, is recognized in many cases,’ provided they 
are made upon a proper occasion, from a proper motive, and 
based upon reasonable or probable cause.* 

7. ReasonaB_E Rue. — The reasonable rule seems to be that 
a publisher has no privilege, but has a right of fair comment in 
common with the rest of mankind. The jury may decide what 
is fair comment. If the comment is one which a reasonable 
man might have made, no matter how prejudiced in his views, 
then the jury must find for the publisher; if no reasonable man, 
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however prejudiced or strong his opinion, could have made the 
comment, then the jury must find for the candidate, and the 
burden of proving this unreasonableness is upon the plaintiff. 

Judge Crompton justly says, in denying that there is a priv- 
ilege to the general public to comment on the public acts of a° 
public man provided the writer believes that what he is writing 
is true: ‘* It is said that this belongs to the class of privileged 
communications in which the malice of the writer becomes a 
question for the jury, that is, where, from the particular cireum- 
stances or position in which a person is placed, there is a legal 
or social duty in the nature of a private or peculiar right, as 
opposed to the rights possessed by the community at large, to 
assert what he believes. In these cases of privilege there is an 
exemption from legal liability in the absence of malice, and it is 
’ necessary to prove actual malice. But there is no such privilege 
here. It is the right of all the queen’s subjects to discuss pub- 
lic matters, but no person can have a right on that ground 
to publish what is defamatory merely because he believes it 
true. If this were so a public man might have base motives 
imputed to him without having an opportunity of righting him- 
self. Therefore, it is necessary to confine privilege as the law 
has always confined it, to cases of real necessity or duty, as that 
of a master giving a servant a character, or of a person who has 
been robbed charging another with robbing him.? The jury 
are to decide whether the bounds of fair comment have been 
exceeded; the question is: Is the article in the opinion of the 
jury beyond that which any fair man, however prejudiced or 
however strong his opinion would be, would say of the communi- 
cation in question?* The publication of falsehood and calumny 
against public officers, or candidates for public offices, is an 
offense most dangerous to the people, and deserves punishment, 
because the people may be deceived, and reject the best citizens 
to their great injury, and it may be to the loss of their liberty.”’ 


1 Merivale v. Carson, L. R. 20 Q. 3 Merivale v. Carson, L. R. 20 Q. B. 
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So in an action for libel it is erroneous to instruct the jury that 
they may, in mitigation of damages, consider the excitement of an 
election leading to the publication, or the fact that the article 
was published for the sole purpose of defeating the candidate’s 
election. 

The latter rule is that the law implies malice from the publica- 
tion of a libelous article and the party defamed will be entitled 
to recover such compensatory damages as he has sustained, 

regardless of the intent that actuated the publisher of the libel. 


D. H. Prne@rey. 


BLOOMINGTON, ILL. 
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LIABILITY OF A SLEEPING CAR COMPANY FOR LOSS. 
OF BAGGAGE. 


An examination of the cases relating to the obligations and 
liabilities of sleeping car companies for loss of goods and baggage 
of passengers will show a great diversity of opinion and that no 
uniform rule has yet been agreed upon. This is not surprising 
when we consider that the service is of so recent growth, that 
some of the patents have not expired by which certain companies 
claim peculiar rights in the business. - 

The business dates back but little more than a third of a cen- 
tury, and the cars of that time were of every conceivable form, 
many of them in which the berths were open as in a canal 
packet. The accommodations were of the simplest character 
and the charges correspondingly light. As the various short 
lines of railroads became consolidated and operated under one 
management, the demand for better accommodations for night 
travel called into being the Wagner, Pullman, and other sleeping 
cars. These offered superior accommodations and the charges 
were proportionately increased. These companies proposed to a 
traveler in effect to give him a safe and commodious car with a 
double berth to sleep in and provide the necessary porters to 
wait on him for a fixed price paid in advance above the charge 
for his transportation. These companies claim that they are not 
common carriers and therefore are not liable as such for a failure 
to carry those who have paid for the accommodation, and that 
they are not liable like innkeepers and therefore not responsible 
for the safe-keeping of the passenger’s goods and baggage, 
and it must be said that a number of cases sustain their conten- 
tion. 

The law upon this subject has not yet become crystallized and 
must ultimately in the absence of statutory regulations be deter- 
mined by the application of common law rules in analogous 
cases. It may be well to examine the character of the cases 
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decided. In Pullman, etc., Co. v. Gaylord! the action was 
brought to recover the sum of $300.00, the value of a diamond 
scarf pin stolen from the defendant while asleep. 

In Scaling v. Pullman, etc., Co.,? the action was brought to 
recover $245.00, the value of a gold watch and pair of pantaloons 
stolen while the passenger was asleep. In Bevis v. B. & O. Ry. 
Co.,® the action was brought to recover $500.00, the value of a 
scarf pin, and $5.00 in money alleged to have been stolen 
while the passenger was asleep. In Woodruff, etc., Co. v. Dahl,‘ 
the loss alleged was a gold watch of the value of $172.00 
and money amounting to $111.50. In Blum v. Southern, etc., 
Co.,® the action was to recover $3,135.00, lost by the plaintiff 
while riding ina sleeping car. In Pullmaa, etc., Co. v. Smith,‘ 
the action was brought to recover the sum of $1,180.00, alleged 
to have been lost on one of plaintiff’s cars. In the case of 
Illinois, etc., Ry. Co. v. Handy,’ the defendant was riding in a 
chair car and claimed to have lost his pocket-book in the car. 
It was found by the officers of the company and returned to him 
apparently unopened. On being delivered to the owner it 
appeared that it contained $57.00in money. He took the book 
and its contents and stated ‘it was all right,’’ but afterwards 
returned and claimed that $308.00 had been abstracted from 
the book, and the action was brought to recover that amount. 

In Lewis v. N. Y. Sleeping Car Co.,° the action was brought 
to recover $200.00 claimed to have been stolen from the plaintiff 
while he was asleep in the car. In Root v. Sleeping Car Co.* 
the action was brought to recover the sum of $464.00 which the 
plaintiff alleged was stolen from him by the fraud or negligence 
of the defendant while the plaintiff was a passenger on his car. 

In Pullman, ete., Co. v. Matthews” the defendant early in 
the morning left his pocket-book, which contained, as he alleged, 
$165.00, lying on the bedding of his berth and went to the wash 
room and afterwards went forward sixty or seventy yards to a 
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wrecking train and the action was brought to recover for the 
loss of the money. 

In the case of Pullman, etc., Co. v. Gardiner,! the defendant on 
retiring placed his gold watch, of the value of $250.00, and $55.00 
in money in an inside pocket of his vest and put the vest under’ 
the outside corner of the mattress of his berth and went to sleep, 
and they were stolen during the night, and the action was to 
recover their value. 

In Wilson v. B. & O. R. Co.,? it was held that a passenger 
who had put $670.00 in his coat pocket and placed the coat under 
his pillow was guilty of gross negligence in leaving it there 
while he went to the water closet. 

In Hampton v. Pullman, etc., Co.,’ the company was held liable 
for a failure to use reasonable diligence to protect its patron’s 
baggage delivered tothe company. In Carpenter v. N. Y., etc., 
Ry. Co.,4 money was stolen from a passenger while asleep in a 
sleeping car and there was only one employe on the car who 
acted as conductor, porter and boot-black, and it was held that 
the company had not exercised due care. In a number of the 
cases cited, in addition to the proof of loss some act of negligence 
of the company was also required to be proved. One of the 
earliest cases decided was Plumm v. Pullman, etc., Co.,° by Judge 
Brown of the United States, district court of Tennessee, in which 
he held that the company was not liable either as an innkeeper 
or bailee for money stolen froma passenger’s pocket. In all 
these cases it was held that the company was not liable as an inn- 
keeper. The goods which were lost so far as appears were re- 
tained by the owners and were not delivered to the employes of 
the several sleeping car companies. In most cases the money 
carried on the person exceeded the amount necessary for travel- 
ing expenses, while in all cases the jewelry was retained by the 
owner. Those cases, therefore, and others of a similar character, 
do not form a fair criterion to determine the liability of sleeping- 
car companies. Judge Brown seems to have discussed several 
questions not before the court, viz.: That while the company 


7216 Am. & Eng. R. R. Cas.; 3 8 42 Mo. App. 134. 
Penny, p. 9-8. 4 124N. Y. 53. 
2 32 Mo. App. 199. 5 3 Cent. Law Journal, 592. 


LIABILITY OF A SLEEPING CAR COMPANY. 27 


was not liable it was to take reasonable care of its guests and 
property, especially while said guests are asleep. He also at- 
tempts to draw a supposed distinction between an innkeeper and 
sleeping car company. Some of the distinctions referred to 
will be noticed presently. 

Other nisi prius cases of about the same date may be found, 
among which are Palmeter v. Wagner,' in which the Marine court 
of New York held that the company was neither an insurer, inn- 
keeper, or transporter, but nevertheless must keep a reasonable 
watch to protect a passenger and the property about his person 
during sleep. | 

That the two cases last cited have been taken as precedents and 
substantially followed without question is apparent to any person 
who will consider the reported cases. It may be well, therefore, 
to examine the grounds upon which these decisions are predicated. 
An innkeeper at common law is ‘‘ a person who makes it his busi- 
ness to entertain travelers and passengers and provide lodging 
and necessaries for them and their horses and attendants.’’? In 
the case last cited it is said ‘‘ that a man may be an innkeeper 
and liable as such though he have no provision for horses. It 
is not necessary that he should have a sign indicating that he 
is an innkeeper, but it must be his business to entertain travelers 
and passengers.”’ 

To constitute an inn at the present time it is not necessary that 
the guests be provided with food. Thus, where a public house is 
kept upon the European plan — meals being furnished to those 
who desire, paying only for what they receive, or taking their 
food at some other place, it is nevertheless an inn. So wherea 
general in the army of the United States with his family were 
guests at the restaurant of a hotel where they paid only for what 
they received, and who had lodgings at the hotel, were held to be 
guests and not boarders.‘ In the case cited the judge says that 
hotels are conducted differently now from what they were for- 
merly, ‘* Furnishing rooms at a fixed price and meals at prices 
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depending upon the orders given at the usual hotel rates consti- 
tutes a material difference in the system of keeping hotels from 
that which formerly existed.’’ To constitute an inn, therefore, 
it is not necessary that it should furnish meals to the guests nor 
that it should have accommodations for horses and other animals 
of travelers. But it is said that an innkeeper has a lien upon 
the traveler’s baggage for the amount of his bill and that no such 
lien exists in favor of the sleeping car company. I am not 
aware that this question has ever been presented to any court for 
the reason that the sleeping car companies in all cases so far as 
I am aware transact all their business by selling tickets for berths 
or sections and demand payment in advance. Hotel keepers do 
the same in many cases where a doubt exists as to the responsi- 
bility of the guest and no doubt by rule might require prepayment 
in every case. There is no occasion for a lien in case of the 
sleeping car therefore, and for that reason, none so far as we 
know has been attempted. It is insisted, however, that there is 
no contract with the hotel keeper as to the length of time the 
guest will stay, and in this regard the contract differs from that 
of the sleeping car company, which is for definite service. This 
distinction is more technical than real. Suppose a traveler 
should go to a hotel, and on registering should say to the land- 
lord: ‘*I will stay with you two, three, or four days as the case 
may be,’’ would he thereby become a mere boarder and not a 
guest? No one willso contend. -He would be there temporarily 
until his business was completed and the innkeeper would be 
liable to him for any dereliction of duty of himself or employes. 
Now, suppose a traveler purchases a first-class ticket and sleeping 
car ticket from St. Louis to Chicago, and enters the sleeping car 
for the use of which he has paid in advance, will the fact that 
the contract is to continue until the car arrives at Chicago, some 
ten or twelve hours thereafter, change the contract from that of 
the innkeeper? If so, some good reason should be given for the 
exemption. 

Considerable stress is laid upon the fact that the several berths 
are not separate rooms and therefore the occupants cannot lock 
the door and exclude all intruders. To some extent this is true, 
but has it ever been held that a hotel keeper was excused 
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because he was compelled to put two or more guests, strangers 
to each other, it may be, into the same room? Scarcely a year 
passes in any city or town, but by reason of some convention or 
other meeting, the hotels are filled and cots placed in the aisles, 
which are occupied by guests during the night, yet no landlord 
would claim exemption for loss upon the ground alone that his 
house was crowded, or that he did not have a separate room for 
each guest. Suppose a sleeping car to remain stationary at one 
point for months or years as a place for the entertainment of 
travelers, and patronized as such, would the fact that it was a car 
instead of a house, exempt it from the liabilities of an inn? If 
so, then a car stationed beside an inn and doing the same business 
would, without reason, be freed from liability, while the inn- 
keeper would be held; but the law does not thus discriminate in 
favor of any one. Suppose the car was stationed at some point 
and in fact an inn and its proprietor therefore responsible to his 
guests, would this liability cease because the car was daily moved 
from place to place? If so, why? 

We are told that the car differs from an inn in the character of 
its guests. That aninn must receive all who apply while the car 
can receive none but those who hold first class tickets or other 
means of transportation entitling them to ride in first class 
coaches. 

But this is not a valid objection. 

Every person by paying the price of a first class ticket may 
become entitled to purchase a ticket and travel in a sleeping car. 
It is merely a matter of expense. The same rule applies to inns. 
Thus the rates at a first class inn rate from three to five dol- 
lars per day, at a second class about one-half as much, and third 
class from one-third to one-half of the amount. As well com- 
plain that a traveler could not stop at a first class inn for the 
price charged at a second or third class inn. The truth is, the 
accommodations on a sleeping car are similar in kind to those 
supplied at an inn. In Pullman Co. v. Lowe,! the defendant 
placed a valuable overcoat in the care of the porter and it was 
stolen from the car, probably by an employe. The defendant 
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recovered the value of the coat. It is said: ‘* The liability of 
innkeepers is imposed from considerations of public policy as a 
means of protecting travelers against the negligence or dishonest 
practices of the innkeeper and his servants. Occasionally, no 
doubt, the innkeeper is subjected to losses without any fault on 
his part. This, however, is one of the burdens pertaining to the 
business and the courts have deemed it necessary to enforce this 
wholesome rigor to insure the security of travelers. Besides 
where loss is sustained, neither party being in fault, it must be 
borne by one of them, and it is no more unjust to place it in the 
innkeeper than on the guest. The liabilities incident to the 
business are to be considered in fixing the charges for the 
service,”’ ! 

Except in the matter of furnishing meals, there seems to 
be no essential difference between the accommodations at an 
inn and those on asleeping car, except that the latter are 
necessarily on a smaller scale than at an inn. 

In both cases the porter meets the traveler at the door and 
takes whatever portable articles he may have with him. He 
waits upon him and the other passengers in the car so long as 
they remain therein. The traveler is not required to sit in his 
seat during the day, but may, if he so desire, go forward into 
the other cars on the train, and at stations may go out on the 
platform. 

A passenger in a sleeping car need not avail himself of these 
privileges, but the fact that he may do so, and that many 
persons actually do avail themselves of the same, is well known 
to every traveler, and to the company, and is a circumstance in 
the case. 

If it is said that it would be unjust to hold the company 
to the same liability an an innkeeper, because thieves might 
engage one or more berths in a car, and at the first opportunity 
leave the car carrying what articles they could steal before leav- 
ing, the same is true of an innkeeper. Thieves, in the garb of 
respectable people, may take rooms at an inn, and afterwards 
steal what they can and escape, yet no one would contend that the 
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innkeeper would not be responsible for the property so stolen, 
and this whether it is stolen at night or in the day time, yet in 
many of the large inns of this country at least, there are numer- 
ous doors for ingress and egress, while in a sleeping car there 
are but two. Where meals are served on a sleeping car, no 
one would contend that it differed from an inn in its accommo- 
dations.”’ 

An examination of the later cases will show a disposition on 
the part of the courts to hold the companies to a strict account 
and many of them require vigilance and attention of the em- 
ployes far beyond those required of mere bailees.! 

These changes in the decisions in favor of strict vigilance on 
the part of the employes show that the grounds on which the 
decisions originally were based are not regarded as satisfactory 
and a degree of vigilance is insisted upon which is never required 
of a mere bailee. This brings us back to the question as to the 
nature of sleeping car companies. They are not common 
carriers because it is not their business to transport passengers. 
They offer them, however, while being carried to their destina- 
tion, comfortable cars, well kept and ventilated, with all toilet 
conveniences and good beds on which to rest. Now the furnish- 
ing of food for guests and stables for their animals are incident 
to the business of keeping an inn, yet neither is indispensable to 
constitute an innkeeper. The real business consists in the inn- 
keeper inviting travelers to his house and providing for their 
comfort and safety while they stay, be it a day, week or month. 
The law implies a guaranty on the landlord’s part that neither 
the guest nor his property shall suffer harm while in the land- 
lord’s care. Is there not the same implied guaranty on the part 
of the sleeping car companies? One of the controlling reasons 
for imposing a liability on the landlord is that guests cannot pro- 
tect themselves during sleep and therefore must rely on the 
honesty and good faith of the innkeeper. Do not all these 
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reasons apply to sleeping cars? We must bear in mind that it 
is their business to furnish beds to their patrons and that these 
patrons are helpless during sleep and must rely on the honesty 
and good faith of the companies to protect them. This the. 
companies have the means to do which ordinarily the travelers 
have not. Suppose a traveler leaves Boston, New York, Phila- 
delphia, Baltimore or Washington, over some of the leading 
railway lines, for San Francisco, and takes a sleeping car and his 
meals on the train, the charges will average probably from five 
to six dollars per day, while the average charges at first class 
hotels along the route will not exceed four dollars per day. In 
addition to these charges the porters are paid a considerable 
part of their wages by the passengers. 

In any event the sleeping car charges will considerably exceed 
those at a first class hotel, on the same route. Now can any 
valid reason be given why the traveler while stopping at an 
inn along this route should be protected but will be without 
protection on the sleeping car? 

If the reasons given by the Massachusetts Supreme Court in 
the case cited are sound that the liability of innkeepers is im- 


posed from considerations of public policy as a means of protect- 
ing travelers from the negligence or dishonest practices of the 
innkeeper and his servants, then the same reasons apply with 
equal force to sleeping car companies. 


SamuEL MAxwELL.. 
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IS CONGRESS A ‘SOVEREIGN LEGISLATURE ”’ 
TOUCHING OUR EXTERNAL RELATIONS. 


Like Mr. Bliss, of Sherman, Texas, in his letter to the Sep- 
tember-October number of this Review, I, too, was somewhat 
surprised, and perhaps a little amused at the contemptuous 
manner in which its editors dismiss the proposition that a tariff 
for revenue is the only tariff which Congress has the constitu- 
tional power to lay. If there is any proposition of constitutional 
law history that is susceptible of proof, it is that the sole object 
in view in giving to the Congress under the new constitution the 
power to lay duties on imports was to enable the Federal govern- 
ment to get money for the purposes of the government without 
being obliged to depend upon the intermediate agency of the 
State governments. The articles of confederation declared 
that ‘‘ all charges of war and other expenses that shall be in- 
curred for the common defense and general welfare and allowed 
by the United States in Congress assembled shall be defrayed out of 
the common treasury which shall be supplied by the several States 
in proportion to the value of all lands within each State granted to 
or surveyed for any person as such land and the buildings and 
improvements thereon shall be estimated according to such mode 
as the United States in Congress assembled shall from time to 
time direct and appoint. The taxes for paying that proportion 
shall be laid and levied by the authority and direction of the 
legislatures of the several States within the time agreed upon by 
the United States in Congress assembled.’*! It is obvious that 
under the articles of confederation the Federal government was 
absolutely dependent for all its ‘‘ expenses ’’ for the common 
defense and general welfare upon the legislatures of the several 
States; for the several State legislatures had merely to not act at 
all in the matter of laying taxes to raise the proportion for that 
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particular State and that State’s proportion never could be 
raised, It is a matter of familiar history that many of the 
States failed to raise their proportional shares, and as a conse- 
quence of this discreditable action the Federal government was 
nearly bankrupt during the whole of the confederation period of 
our history, extending from March 1, 1781, to the going into 
practical operation of the new constitution in 1789. ‘+ In Feb- 
ruary, 1781, the Congress of United States made a proposal to 
the several States to authorize the Congress to impose a duty of 
5 per cent ad valorem on certain goods, wares and merchandize 
(such as wines and ardent spirits, etc.) and all prizes and prize 
goods which might be imported, or brought into the United 
States.’’ It was said that the non-concurrence of a single State 
(and that one of the smallest) prevented this proposition 
from being adopted. The first commentator upon the Consti- 
tution of the United States! (his essay, which is now before 
me, was printed in 1803) says: ‘* The little regard which was paid 
to the requisitions of Congress for money from the States, to 
discharge the interest of the national debt, and in particular that 
part due to foreigners, or foreign States, and to defray the 
ordinary expenses of the Federal government, gave rise to a pro- 
position, that Congress should be authorized for the period of 
twenty-five years, to impose a duty of five per cent on all goods 
imported into the United States.’’ Most of the States had con- 
sented to the measure; but the number required by the confed- 
eration could not be prevailed on to adopt it. New York and 
Rhode Island were particularly opposed to it. Thus a project 
which might perhaps have answered every beneficial pur- 
pose, proposed afterwards by the new constitution, was discon- 
certed, from the jealousy of granting a limited power for a 
limited time, by the same people who, within three years after, 
surrendered a much larger portion of the rights of sovereignty 
without reserve.? In addition to this measure Congress, in their 
act of April 18,1783, had proposed that the eighth article of 
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the confederation, which made the value of lands the ratio of 
contribution from the several States, should be revoked, and 
instead thereof the ratio should be fixed among the States, 
in proportion to the whole number of white inhabitants and 
three-fifths of all other persons, according to a triennial 
census. This proposition was agreed to in Virginia; but, like 
the former, was not acceded to by a sufficient number of 
States to form an article of the confederation. Yet this ratio 
is precisely the same which has been since fixed by the new con- 
stitution as the rate by which direct taxes shall be imposed on 
ihe several States.’ Thus we see that the financial embarrass- 
ment of the Federal government induced Congress to propose to 
the States that the articles of confederation be so amended as to 
give Congress the power to raise money by laying duties on im- 
ports and to improve the apportionment of taxes among the 
States by apportionmg them according to population instead of 
according to the lands surveyed within the limits of the respect- 
ive States. If the proposition to give the Federal government 
the power to lay duties upon imports had been acceded to by the 
States, it is not given to any mortal man to say how long the 
auticles of confederation might not have continued to be the sole 
bond of union between the States; for certainly it is an historical 
fact that there was no agency so powerfully at work in bringing 
about the Philadelphia convention of 1787 as the financial em- 
barrassment of the Federal government under the articles of 
confederation — an embarrassment that was due solely to the 
fact that the Federal government had no power to lay taxes of 
either the direct or the indirect kind; and accordingly was wholly 
at the mercy of the legislatures of the. several States for every 
cent of money needed for the common defense and general wel- 
fare. I submit that history shows that the power to lay duties 
on imports was delegated to the Federal government solely to 
enable it to put money in its pocket and thereby become inde- 
pendent of the States in the matter of revenue. Now, if the 
sole object in giving the Federal government the power to lay 
duties upon imports was to enable it to raise money, I think it 
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ought to be agreed that the power should not be used for any 
other purpose; for the intention of the framers of the constitu- 
tion, and of the States which adopted it, being once ascertained, 
we should adhere to that intention; otherwise we are at sea, and, 
have lost all the supposed advantages of a written constitution. 

Now, I shall assume that you agree with me that the duty on 
imports is a tax ultimately paid by the consumer. Alexander 
Hamilton and James Madison repeatedly say in Federalist that 
the tariff is a tax and that the consumer pays it.' Benjamin 
Franklin says: ** We are not ignorant that the duties paid at 
the custom house on the importation of foreign goods are finally 
re-imbursed by the consumer, but we impose them as the easiest 
way of levying a tax from those consumers.’”’ It is familiar 
knowledge that the new constitution gives to Congress the power 
to impose taxes of two kinds — the direct and the indirect. The 
second man to write a treatise on the constitution, Wm. Rawle,’ 
says that although the phrase *: indirect taxes,’’ is not used in 
the constitution, yet the power to raise such taxes is necessarily 
implied from the use of the phrase ‘‘ direct taxes.’’* The direct 
taxes could be, and accordingly are, directed to be apportioned 
among the several States ‘* according to their respective num- 
bers; ’’ but the indirect taxes being ultimately paid by the con- 
sumer, whether he lives in Maine or Texas, and whether the 
article consumed be whisky made in Kentucky, or tin dug out 
of the mines of Cornwall, England, could not be so apportioned ; 
for if the people of Texas drank the larger amount of Kentucky 
whisky, they would ultimately pay the larger amount of the 
internal revenue raised by the tax on Kentucky whisky; if the 
people of Maine consumed the larger amount of foreign tin, they 
would ultimately pay the larger amount of the customs duty on 
tin. Now, if the Federal government is given a power for a 
particular purpose, it is certainly unconstitutional to use that 
power to accomplish an entirely different purpose; and thus 
accomplish by indirection an object which, perhaps, was never 
contemplated should be within the jurisdiction of the Federal 
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government. If it could be supposed that Congress, by a duty 
on imports so very high that it was perfectly understood before- 
hand that not one cent would go into the treasury as the result 
of that tax-law, which purports on its face to be a bill to raise 
revenue, but that, in consequence of it, the several States would 
make better provision for their poor, or make a more liberal 
provision for the education of their people, or would pass uni- 
form marriage laws, or uniform divorce laws, or a uniform law of 
wills, or a uniform law of descents, could Congress lay the tariff 
for the sole purpose of indirectly compelling the States to pass 
laws on any one of the aforesaid subjects? It would seem that 
Congress is under a peculiar moral obligation not to use tariff 
law for any other purpose than to raise money for the treasury ; 
because the Supreme Court has decided that, as every bill impos- 
ing duties on imports purports on its face to be a bill to raise 
revenue, it is not competent for the judiciary to go behind the 
prima facie object of the bill and inquire into the real, though 
hidden motives of the legislative department in, passing such a 
bill! It seems to me clear that the taxing power, ex vi ler- 
mini, means the power to raise money, and that this power, 
given for that purpose, can not be employed for the sole pur- 
pose of building up home industries, or for the sole purpose of 
retaliating upon foreign nations. 

You say, ‘* Beyond question Congress may, in the exercise of 
the same power, lay such duties upon imports as shall prohibit 
the importation of the particular goods altogether.’’ You are 
very positive about this, so that I shall not quote Thomas 
Jefferson, for you belong to a * school of constitutional inter- 
pretation,” that considers him a discredited statesman and 
constitutional lawyer; but you can not so consider Daniel 
Webster, ‘the great expounder,’’ and in the tariff debate of 
1828, he said: ‘* Different opinions are entertained as to the 
constitutional power of Congress. It is nearly fiftecn years 
since, among the first things which I ever ventured to say here, 
was the expression of a serious doubt whether this government 
was fitted by its construction to administer aid and protection to 
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particular pursuits.”" Daniel Webster seems to have had more 
doubt as to the constitutional power of Congress to lay a duty 
on imports for the sole purpose of protection than you have. 
But Judge Cooley, a Republican, and a very able one, says: 
** Constitutionally a tax can have no other basis than the raisin 
of @ revenue for public purposes, and whatever governmental! 
exaction has not this basis is tyrannical and unlawful. A tax 
on imports, therefore, the purpose of which is, not to raise a 
revenue, but to discourage and indirectly to prohibit some 
particular import for the benefit of some home manufacture, 
may well be questioned as being merely colorable, and therefore 
not warranted by constitutional principles. But if any income 
is derived from the levy, the fact that incidental protection is 
given to the home industry can be no objection to it, for all 
taxes must be laid with some regard to their effect upon the 
prosperity of the people and the welfare of the country, and 
their validity can not be determined by the money returns. This 
rule has been applied when the levy produced no returns what- 
ever; it being held not competent to assail the motives of Con- 
gress by showing that the levy was made not for the purpose of 
revenue but to annihilate the subject of the levy by imposing a 
burden which it could not bear. Practically, therefore, a law 
purporting to levy taxes, and not being on its face subject to 
objection, is unassailable, whatever may have been the real 
purpose. And perhaps even prohibitory duties may be defended 
as a regulation of commercial intercourse.’’' I submit that an 
interpretation that has been put upon that provision of the 
constitution which gives to Congress the power to lay duties on 
imports by an entire political party, and by so many eminent 
men of the opposing party, can not be characterized as “an 
utter distortion of this language.”’ ; 

Your construction of the celebrated ‘* general welfare ’’ clause 
of the constitution is as old as the constitution itself; but it is 
interesting to observe that when the constitution had been sub- 
mitted to the States for their adoption or rejection, its adver- 
saries brought forward the construction which you now contend 
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for, as aradical objection to the adoption of the instrument; the 
advocates of the constitution ridiculed the idea that the ‘ gen- 
eral welfare ’’ clause could bear such an interpretation; friends 
and enemies seeming to agree that if the clause would bear such 
a construction it would be a most serious objection to the adop- 
tion of the new constitution. Hear how Mr. Madison speaks of 
your ‘* school of interpretation.’’ ** Some who have not denied 
the necessity of the power of taxation, have grounded a very 
fierce attack against the constitution, on the language in which 
it is defined. It has been urged and echoed, that the power ‘to 
lay and collect taxes, duties, imposts and excises, to pay the 
debts, and provide for the common defense and general welfare 
of the United States,’ amounts to an unlimited commission to 
exercise every power, which may be alleged to be necessary for 
the common defense and general welfare. No stronger proof 
could be given of the distress under which these writers labor 
for objections than their stooping to such a misconstruction. Had 
no other enumeration or definition of the powers of the Congress 
been found in the constitution, than the general expressions just 
cited, the authors of the objection might have had some color 
for it; though it would have been difficult to find a reason for 
so awkward a form of describing an authority to legislate in all 
possible cases. A power to destroy the freedom of the press, 
the trial by jury, or even to regulate the course of descents, or 
the forms of conveyances, must be very singularly expressed by 
the terms ‘‘ to raise money for the general welfare.’ But what 
color can the objection have, when a specification of the objects 
alluded to by these general terms immediately follows, ‘and 
is not even separated by a longer pause than a semicolon? If 
the different parts of the same instrument ought to be so ex- 
pounded, as to give meaning to every part which will bear it, 
shall one part of the same sentence be excluded altogether from 
a share in the meaning; and shall the more doubtful and indefin- 
ite terms be retained in their full extent, and the clear and pre- 
cise expressions be denied any signification whatever? For what 
purpose could the enumeration of particular powers be inserted, 
if these and all others were meant to be included in the preced- 
ing general power? Nothing is more natural or common, than 
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first to use a general phrase, and then to explain or qualify it by 
a recital of particulars. But the idea of an enumeration of par- 
ticulars which neither explain nor qualify the general meaning, 
and can have no other effect than to confound and mislead, is an_ 
absurdity, which, as we are reduced to the dilemma of charging 
either on the authors of the objection or on the authors of the 
constitution, we must take the liberty of supposing had not its 
origin with the latter. 

The objection here is the more extraordinary, as it appears 
that the language used by the convention is a copy from the 
articles of confederation. The objects of the union among 
the States, as described in article third, are, ‘* their common 
defense, security of their liberties, and mutual and general 
welfare.’’ The terms of article eighth are still more identical: 
** All charges of war, and all other expenses that shall be in- 
curred for the common defense or general welfare, and allowed 
by the United States in Congress, shall be defrayed out of a 
common treasury,”’ ete. <A similar language again occurs in 
article ninth. Construe either of these articles by the rules 
which would justify the construction put on the new constitution, 
and they vest in the existing Congress a power to legislate in all 
cases whatsoever. But what would have been thought of that 
assembly, if, attaching themselves to these general expressions, 
and disregarding the specifications which ascertain and limit their 
import, they had exercised an unlimited power of providing for 
the common defense and general welfare? I appeal to the ob- 
jectors themselves, whether they would in that case have em- 
ployed the same reasoning in justification of Congress, as they 
now make use of against the convention. How difficult it is for 
error to escape its own condemnation.”’! 

And again, in the Federalist, Mr. Madison says: ‘* The powers 
delegated by the proposed constitution to the Federal govern- 
ment are few and defined. Those which are to remain in the 
State governments are numerous and indefinite.”’ ? How powers 
can be said to be either few or defined which are delegated under 
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a general power to provide for ‘the general welfare,’ is more, 
I think, than can be comprehended by any one. 

I have extended this paper far beyond anything I intended 
when I commenced it, but at the risk of making it intolerably 
long, I would like to oppose at least a mild objection to another 
of your propositions. You say that as to all our external rela- 
tions, Congress has the powers of a sovereign legislature, and the 
italics are your own. I believe it to be a sound principle that in 
all governments of the Federal form, the individual States are 
not shut out from the consideration of international law except 
to the extent provided for by the articles of union; therefore 
it is by no means certain that the individual States of our Union 
are precluded from exercising towards foreign nations all of 
those acts of international comity which the law of nations 
recognizes and requires independent nations, to exercise towards 
one another; and if an individual State of our Union should fail 
in that comity to a foreign nation, it is by no means certain that 
Congress, ‘* as a sovereign legislature ’’ could apply any remedy 
whatever. For example, if the question should arise in a New 
York State court as to whether any validity should be allowed 
to a will of realty, executed in France, and in accordance with 
French law, but devising real estate lying in New York, we know 
that the New York court would allow no effect to the will; the 
lex vet site would prevail;' and even if France should feel 
aggrieved (unreasonably enough ), and should retaliate by pass- 
ing a law directing her courts never to give any validity to any 
will executed in the United States, the Congress could apply no 
remedy. And if the question should arise in a New York State 
court as to whether that court should allow any validity to a 
marriage celebrated in France, and in accordance with French 
law, the court would disallow the validity of the marriage if, 
from the New York point of view, the marriage was contra bonos 
mores; and whatever France might think of such a decision, our 
‘sovereign legislature’’ could apply no remedy. So, if the 
question should arise in the same court as to whether any validity 
should be allowed to a will of personalty executed in France, 
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and in accordance with French law, but bequeathing personalty 
located in New York; or whether that court would allow any 
validity to a judgment recovered in a French court — in these 
(and in some other cases) the New York court would merely 
presume (in the absence of any New York law to the contrary ) 
that the State of New York intended to show the international 
courtesy to France of allowing validity to the will of personalty 
and to the judgment. When such questions arise before the 
State courts, it is merely presumed by them (in the absence of 
any law of that particular State to the contrary ) that that State 
intends to show the courtesy to the foreign nation.' I take it to 
be unquestionable that no matter how, or to what extent England 
might think proper to retaliate as against all of the United 
States, New York has a right to refuse to allow an English insur- 
anee company to do business, or an English citizen to hold real 
estate in New York, and your “sovereign legislature’’ could 
apply no remedy. 

It is much to be doubted whether, in the absence of an extra- 
dition treaty, the Congress could pass a law providing for the 
apprehending and turning over to a foreign nation a fugitive 
from justice. I am well aware that in the case of Arguelles, 
a fugitive from Cuba, the Secretary of State, (Wm. H. 
Seward) caused the fugitive to be arrested and turned over to 
the Spanish authorities, in the absence of both an extradition 
treaty and an act of Congress; but the legality of this act was 
hotly controverted, and the Senate of the United States called 
on the President for an explanation of the affair.2 Dr. Woolsey, 
in his work on International Law, says: ‘* There can be no 
question that this was an illegal stretch of power on the part of 
the government.’’* Here there was neither a treaty nor an act 
of Congress; but in the absence of a treaty could Congress have 
passed a law providing for the apprehending of Arguelles, and 
turning him over to Spain? 

In 1839, one Holmes committed a murder in Lower Canada, 


1 Greenleaf on Evidence, Vol. I, 3 Woolsey’s Elements of Inter- 
section 43. national Law, Section 78. 

2 Wheaton’s International Law, 
Section 114 (Dana’s note). 
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and fled across the border into Vermont. There was no extra- 
dition treaty at that date between the United States and 
England. The Supreme Court of the United States decided that 
they had no jurisdiction of the case.!| Now, Blackstone tells us 
that the ‘* Law of Nations is adopted in its full extent by the 
common law.’’? But the United States, as such, have no com- 
mon law.? Each State (except Louisiana, I believe) has, of her 
own accord, adopted the common, and thereby adopted inter- 
national law. Chancellor Kent says, with reference to Holmes’ 
case, that he had read and considered every authority, document 
and argument.on the subject that were within his command; and 
in his humble view of the question, the claim of the Canadian 
authorities (to have Holmes extradited) was well founded. 
‘© The jurisdiction of it belonged exclusively to the authorities of 
Vermont. The United States have no jurisdiction ip such cases, 
except under a freaty provision. The duty of surrendering on 
due demand from the foreign government, and on the prelim- 
inary proof of the crime charged, is part of the common law of 
the land founded on the law of nations as part of that law; and 
the State executive is to cause that law to be executed, and to be 
assisted by judicial process if necessary.”’' As the obligation 
to discharge such international duties is a part of the common 
law, and Congress has no common law jurisdiction, it is clear 
that if Congress has that power at all it does not derive it from 
the common law. It must possess it from some provision of 
the constitution. Where is that provision? I hope I shall not 
be cited to the “* general welfare ’’ clause either in the preamble, 
or in Section VIII of Article I; for such a construction would 
allow Congress by a statute to sell a part of Texas to Mexico, or 
pass a uniform divorce law for the ‘* general welfare,”’ if the 
general welfare, in the opinion of Congress, should require it. 
But for the extradition treaty in the constitution of the United 
States (for it may be so called) providing for the extradition of 
fugitives from justice as between the States of our own Union,° 
the extradition of such fugitives would have rested solely upon 


1 14 Peters, 540. 
2 4 Blackstone’s Com. 67. 
3 8 Peters, 591. 


4 1 Kent’s Com. p. 37 (note). 
5 Constitution, Art. IV, Section 
II, clause 2. 
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the international comity which the States of our Union owe to 
each other; for Taney, C. J., has long ago declared, in effect, 
that all the rules of international comity have application as be- 
tween the States of our Union except in so far as matters which . 
would otherwise have rested solely on international comity have 
been made by the Constitution matters of interstate contract ;! 
such as giving faith and credit to the judicial proceedings of the 
several States; of according privileges and immunities to the 
citizens of the several States; the rendition of fugitives from 
justice, and of fugitive slaves.?- In other words, Taney says, in 
effect, that New York accords validity to a marriage celebrated 
in Pennsylvania upon exactly the same principle upon which New 
York accords validity to a marriage celebrated in England or 
France; because there is no provision in the constitution affect- 
ing the comity which independent States show to each other in 
the matter of marriage as there is in the matter of the rendition 
of fugitives from justice as between the States of our Union, and 
(formerly) of fugitive slaves, etc. 

It required an express provision of the constitution to place 
the rendition of fugitives from justice as between the States of 
this Union upon any other basis than the common law which 
each State adopted for itself, and which Blackstone tells us has 
adopted international law ‘in its full extent.’’ As no depart- 
ment of the Federal government has any common law jurisdic- 
tion, and as international law is a part of the common law, it 
would seem to require an express constitutional provision to give 
to Congress the power to extradite fugitives from justice to 
foreign nations; which extradition is a part of the law of 
nations, and as such a part of the common law, and certainly 
concerns ‘* our external relations.’’ It required an express per- 
mission to enable Congress to declare war,’ and an express 
permission to the president and Senate to enable them to make 
treaties ;* it required express prohibitions to deprive the respective 
States of the power to make treaties, to issue letters of marque 


1 18 Peters, 519. 3 Constitution, Art. I, Sec. VIII, 
2 Constitution, Art. IV, Secs. I. clause II. 
and IT. 4 Constitution, Art. II, Sec. II, 
clause 2. 


IS CONGRESS A SOVEREIGN LEGISLATURE. 45 


and reprisal, and to engage in war.' In 1837, the Caroline, a 
steamboat employed by Canadian insurgents in carrying pas- 
sengers and munitions of war from our borders to the opposite 
shore, was captured by McLeod, a British captain, within the 
waters of New York. McLeod was taken in the State of New 
York and tried for murder in the State court. Great Britain 
assumed the responsibility of his acts and demanded him. The 
Supreme Court of New York decided that the State court was 
not ousted of its jurisdiction by Great Britain’s assumption of 
responsibility and demand on the Federal government ; and the 
Federal government could not force New York to give up 
McLeod. Fortunately, perhaps, McLeod was acquitted in the 
State court. Congress passed a law after this giving the courts 
of the United States jurisdiction where a foreign government 
assumed responsibility for a crime. But could Congress by 
statute have taken McLeod out of the custody of the New York 
State authorities and have him turned over to the British gov- 
ernment even if that government did assume responsibility for 
his crime? Common murder in one of our States is an offense 
against no other human law than only the law of that particular 
State; I take it to be undeniable that if President Garfield had 
been assassinated in New York, Guiteau could have been indicted 
only by a New York grand jury, for the offence against the 
peace ‘and dignity of the State of New York; he would have 
been tried by a New York judge and petit jury, and doubtless 
convicted for the crime against New York law. The Federal 
government would have had nothing to do with the matter 
although the murdered man was president of the United States. 

Several years ago, a man named Maxwell, an obscure citizen of 
England, committed murder in a St. Louis hotel and packed 
away the remains of his victim in a trunk, and then made his 
way to Australia. He was extradited under the extradition treaty 
with England. He was tried in the Missouri State court, and if 
I remember correctly, was convicted for the crime against Mis- 
souri law. Even if England had assumed responsibility for his 
crime and demanded the Federal government to give up Max- 


1 Constitution, Art. 1, Sec. X. 
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well, could Congress have passed a statute taking Maxwell from 
the custody of the Missouri authorities and turning him over to 
Great Britain? If Maxwell had been the British minister, the 
doctrine of ‘* ex-territoriality ’’ would have applied to him, and | 
he could not have been punished in this country for the viola- 
tion of any law, State or Federal. But if Maxwell, being the 
British minister, had himself been murdered? The crime could 
have been viewed from a twofold point of view; either as feloni- 
ous homicide, a common law offense, cognizable in the State court 
of Missouri, or as a gross violation of the law of nations. It seems 
to me clear that the murderer could have been tried in the State 
court, either for the felonious homicide, or for the offense against 
the law of nations; for the State is not excluded from the cog- 
nizance of the law of nations except in so far as the constitution 
excludes her. It would seem to be certainly true that the State 
could have cognizance of the offense against the law of nations 
if Congress had not exerted its power of passing a statute 
‘*punishing offenses against the law of nations,’’ for in the 
absence of such a statute, why should the individual States be 
precluded from upholding and supporting the law of the nations? 
But Congress could pass no law punishing the felonious homi- 
cide considered merely as such; it could pass a law punishing 
the offense against the law of nations. Therefore it is pre- 
sumed that if the State court first got jurisdiction of the 
murderer and was proceeding to try him for his capital offense 
against the State law, the Federal court would show the comity 
to the State court of allowing it to proceed with the trial for the 
felonious homicide; if the murderer were found guilty and sen- 
tenced to death, there the whole matter would end; but if the 
murderer was acquitted of the homicide, the Federal court (if 
an act of Congress had given it jurisdiction, ) could have the 
accused party indicted for the offense against the law of 
nations; and if found guilty sentence him to death; provided 
the act of Congress made the offense against the law of nations 
a capital offense. 

But even if the act of Congress had conferred jurisdiction of 
such cases upon the Federal court, does it therefore follow that 
the State court would be excluded from a concurrent jurisdic- 
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tion? The rule is familiar that the mere fact that a particular 
power has been delegated to Congress does not of itself divest 
the State of a concurrent power; therefore, when the constitu- 
tion says, that Congress shall have power to coin money and 
issue letters of marque and reprisal, it also says that, ‘* no State 
shall coin money or issue letters of marque and reprisal; ’’ and 
it being desirable that the particular State or States which 
should cede to the Federal government territory for the Fed- 
eral capital, or for forts, dock-yards, etc., should have no juris- 
diction over such places so ceded, the constitution is careful to 
say that the Congress shall have ‘‘ exclusive jurisdiction ;’’ and 
occasionally the State is excluded from a concurrent jurisdiction 
by necessary implication, as where Congress is given power to 
pass ‘¢ a uniform rule of naturalization,’’ it could not have been 
intended that each of the States should have a separate and 
different rule of naturalization. But when Congress is given the 
power to define and punish offenses against the law of nations, it 
is nowhere declared that ‘‘no State shall define and punish the 
offenses against the law of nations; ’’ nor is it anywhere declared 
that the power in Congress shall be exclusive, as is declared in 
the case of territory ceded for the Federal capital; nor is it 
entirely clear that a concurrent jurisdiction in the State and Fed- 
eral courts in the matter of punishing offenses against the law 
of nations is irreconcilable, like a uniform rule of naturalization 
by Congress, and a different rule by each of the forty-four 
States. In other words, Alexander Hamilton tells us! that the 
delegation of a power to Congress is exclusive of State jurisdic- 
tion in only three cases, viz.: (1) where there is a delegation 
to Congress followed by an express prohibition upon the States 
from exercising the same power; (2) Where the delegation to 
Congress is expressly declared to be exclusive; (3) Where a 
concurrent power in the States is excluded by necessary implica- 
tion. But we see that the delegation to Congress of power to 
punish offenses against the law of nations does not fall under 
any one of these three heads. We may say, therefore, that 
even if Congress has legislated on the subject, the State courts 


1 Federalist (Dawson's ed.), page 199. 
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would still have concurrent jurisdiction ; but if Congress has not 
exerted its power of legislation, the jurisdiction would remain 
exclusively with the respective States. Therefore the States are 
not excluded from cognizance of international law so far as 
concerns the punishment of offenses against the law of nations. 

But while it is readily admitted that Congress may vest in the 
Federal courts jurisdiction to try offenses against the law of 
nations, the trial must be in this country; the offender must be 
tried not only in the particular State wherein the offense was 
committed, but in the particular district of that State. Hence 
it by no means follows that Congress could cause the criminal to 
be apprehended and turned over to the foreign nation to be dealt. 
with by it, no matter how much that nation might make the 
demand and threaten war if it was not complied with; if the 
British minister was murdered in the United States, under no 
circumstances whatever could our ‘ sovereign legislature ’’ turn 
the murderer over to the British government. But if the 
American minister was murdered in the streets of London, the 
** sovereign legislature’’ of Great Britain, being omnipotent, 
could (if it chose) turn over the murderer to the American 
government; though it would be useless for the British govern- 
ment to do so (even if it were disposed to), for neither in the 
Federal courts nor in the State courts could a foreigner be tried 
for a murder committed in a foreign country; and if the mur- 
derer was an American the United States are not one of those 
few nations that follow their citizens into foreign countries and 
attach to their crimes committed in those foreign countries the 
same criminality that would be attached to them if committed at 
home. 

This may be further illustrated: That treason may be com- 
mitted against an individual State of our Union, which would be 
no treason against the United States, simply goes without saying. 
The constitution recognizes treason against a State in that pro- 
vision which provides for the rendition of fugitive traitors ‘‘ to 
the State having jurisdiction of the crime.’’! Pennsylvania has 
recently indicted some of the Homestead rioters for treason 


1 Const. U. S. Art. IV, Section II, clause 2. 
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against Pennsylvania. My own State, under the head of 
‘«‘ Offences against the sovereignty of the State; ’’ defines what 
shall constitute treason against her. The American summer 
tourist in England owes a temporary allegiance to Queen Victoria 
in return for the protection which British law affords him while 
on British soil. When Maxwell was in Missouri he owed a 
temporary allegiance to Missouri in return for the protection 
which that State (not the United States) afforded him. Now, 
if Maxwell had committed treason against Missouri, instead of 
felonious homicide, and Great Britain had assumed responsibility 
for the crime, could Congress by statute have taken Maxwell 
away from Missouri and turned him over to Great Britain? As 
Maxwell’s crime was no crime against any Federal law, it is not 
very clear that an apology to the Federal government by Great 
Britain would have been any atonement to Missouri for the 
violation of her law. 

At one time there was in dispute between the United States 
and Great Britain a question as to the true boundary line between 
the State of Maine on the one side, and the British Provinces of 
Canada and New Brunswick on the other. The government of 
the United States declared to the British government that it had 
no power to cede any part of the territory claimed by the State 
of Maine, without the consent of that State. By the treaty of 
1842, part of the lands claimed by the State of Maine were, by 
the line agreed on, placed within the British territory and ceded 
to Great Britain; yet the United States did not act on the sub- 
ject until they had previously provided that commissioners on 
the parts of the States of Massachusetts and Maine should be 
present at the negotiation and assenting to the boundary line 
agreed on.? If this cession of a part of the State of Maine, 
could not, without that State’s consent, be made in the exercise 
of the treaty making power, as the Federal government declared 
to be the case, it would seem that, @ fortiori, it could not be 
done by our * sovereign legislature,’’ however much it might 
concern our external relations with Great Britain. Chancellor 
Kent seems to think that the ‘ better opinion ’’ is that such a 


116 Wall. 155. 
VOL. XXVIT. 


2 |] Kent’s Com. 167 (note). 
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power of cession does reside exclusively in the treaty making 
power in cases of ‘* great necessity ’’ when ** the consent of the 
State might be presumed.”’ ** But,”’ says Dr. Woolsey, in his 
work on international law, **it might be asked, whether the 
. treaty making power is not necessarily limited by the existence 
of States, parties to the confederation, having control for most 
purposes over their own territory. Could the treaty making 
power blot out the existence of a State which helped to create 
the Union, by ceding away all its domain? Such fearful power 
was never lodged in the general government by the constitution 
and could never be lawfully exercised in the ordinary contin- 
gencies of the confederation. Only in extreme cases, where the 
treaty making power is called upon to accept the fact of conquest, 
or to save the whole body from ruin by surrendering a part, 
could such an exercise of power be justified.!| Whatever may be 
thought of the power to cede a part of a State in the exercise 
of the treaty making power, ‘‘in an extreme case,’’ no man 
ever maintained that it could be done by our * sovereign legis- 
lature,”’ 

In conclusion, I should like to refer to a provision of the con- 
stitution which can never perhaps possess more than a mere 
speculative interest ; but I think it illustrates the proposition that 
in a Federal form of government the individual States are not 
excluded from the consideration of international law to a 
greater extent than provided for by the articles of union. The 
constitution declares that ‘* no State shall, without the consent of 
Congress, — engage in war, unless actually invaded, or in such 
imminent danger as will not admit of delay.”’? New York con- 
strues this provision to mean that, with consent of Congress, she 
may engage in a separate war with a foreign nation ; for in defin- 
ing what shall be treason against New York, she declares it to 
consist (among other things) ‘‘in adhering to the enemies of 
this State, while separately engaged in war with a foreign enemy, 
in the cases prescribed in the constitution of the United States, 
and giving to such enemies aid and comfort, in this State or 


1 Woolsey’s International Law, Sec. 2 Constitution, Art. I, Sec X, 
103. clause 2. 
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elsewhere.’’! Of course, in case of such a separate war by 
New York against the foreign nation, Congress would not be a 
‘* sovereign legislature ’’ as to all New York’s external relations ; 
the United States themselves, it would seem, would be a neutral 
power, and would have to observe all the laws of neutrality 
towards the two belligerents. 

I have made this article intolerably long. But it seems to me 
your construction of the ‘ general welfare clause ’’ will soon 
draw all matters of legislation within the domain of congressional 
power, and our Federal legislature will become a ‘‘ sovereign 
legislature ’’ in. internal matters, as you say it already is as to 
our external concerns. I deny that it is true with us, either in 
the Federal or State systems, that ‘ sovereignty and legisla- 
ture are convertible terms ’’ as Blackstone declares them to be. 
With us it is not true that ‘* Law is a rule of civil conduct pre- 
scribed by the SUPREME power of a State.”’ 


St. Georce T. Brooke. 
MORGANTOWN, W. Va. 


! T have never seen the New York Greenleaf’s chapter on ‘‘ Treason,”’ 


statute, but its substance is given in Greenleaf’s Evidence, Vol. III. 
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THE UNWRITTEN CONSTITUTION OF THE UNITED 
STATES.' 


Professor Tiedeman, in the little work whose title is given below, 
has made a valuable contribution to the literature of the profes- 
sion. He is one of those who recognize and appreciate the fact 
that no question of jurisprudence or politics can be intelligently 
investigated without resorting to first principles; and has, there- 
fore, in his ** inquiry into the fundamentals of American constitu- 
tional law,’’ deemed it essential to investigate first the nature, 
and first principles of law in general. This, indeed, may be re- 
garded as the principal object of the work,— for the rest is but a 
mere special application of the principles here established; and 
the work itself may, therefore, in its most important aspect, be 
regarded merely as a theory of the law, illustrated by an appli- 
cation of its principles to the questions of constitutional law 
considered. 

In the part of the work devoted to this subject, the author 
makes use of a theory which has of late years played a somewhat 
conspicuous part in jurisprudence, and to which, therefore, it 
will be necessary to allude. It is thus expressed by a writer in a 
collection of essays lately published under the attractive, but 
misleading, title, of ** A Plea for Liberty.”’ 


‘* The power of a State may be defined as the resultant of ail 
the social forces acting within a definite area. ‘ It follows,’ says 
Professor Huxley, with characteristic thoroughness of logic, 
* that no limit is, or can be set to State interference.’ ”’ 


1 The Unwritten Constitution of the Missouri; Author of Treatises on 
United States: A Philosophical In- “The Limitations of the Police 
quiry into the Fundamentals of Ameri- Power,’’ “‘The Law of Real Proper- 
can Constitutional Law. By Christo- ty,’? and “The Law of Commercial 
pher G. Tiedeman, A. M., LL.B., Paper.’? G. P. Putnam’s Sons, N. Y. 
Professor of Law in the University of and London. 1890. 
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From which the author proceeds to argue with Hobbes and 
Austin that ‘‘the power (or right) of the Stafe is absolute ;”’ 
that *¢ it still remains unlimited despotism as Hobbes assumes ;”’ 
‘that rights, when created, are created by the strong for its own 
good pleasure,’’ etc.; and so on to all of Hobbes’ conclusions.! 

Obviously, the argument is a mere rhetorical artifice. The 
term, forces, in its primary sense, denotes merely physical forces. 
These operate under fixed mathematical laws; from which, if 
the direction and intensity of any number of forces operating 
on one point are known, the resultant can be mathematically 
determined. But nothing of this applies to human powers, or to 
social or moral forces. As to these, the expressions, ‘* forces,”’ 
and, ‘* resultant of forces,’? are purely metaphorical, and to 
be understood, must be rendered into direct language. Thus 
construed, the proposition, if it has any meaning at all, amounts 
only to the mere platitude that the actual power of the govern- 
ment is in fact the preponderating power in the State. 

But a more serious fallacy in this, and in all the arguments 
used, by recent English writers, in support of the thesis of the 


unlimited power of the government, is the improper use of an 
ambiguous term. The term, power, has two meanings, namely, 


that of actual power, and that of jural power or right. The 
former is the primary sense of the term, but the latter is equally 
usual and familiar. Two questions, therefore, present them- 
selves with reference to the power of the government, verbally 
the same, but essentially different, and in all the arguments, to 
which I have referred, these two senses of the term are con- 


1 By a concurrence of circum- 
stances plainly fortuitous, Mr. 
Herbert Spencer — who contributes a 
preface to this work—is apparently 
made to stand as sponsor to this doc- 
trine; though doubtless political abso- 
lutism or,—to use a rather violent 
expression Leviathanism—is as ab- 
horrent to his soul as it was to that of 
Aristotle. The sentiment of the latter, 
in which Mr. Spencer doubtless fully 
concurs, is thus expressed: 

“ He who bids the law to be supreme 


makes God supreme; but he who in- 
trusts man with supreme power gives 
it to a wild beast, for such his appe- 
tites sometimes make him.”’ 

The introduction of such a doctrine 
into ‘‘a plea for liberty,’’ by a pro- 
fessed friend of liberty, isincongruous; 
it reminds one of old Joab’s treatment 
of his comrade Amaza, when he took 
him by the beard to kiss him, saying: 
“Art thou in health, my brother?” 
and stabbed him under the fifth rib. 
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founded. In the premises it is used in the sense of actual 
power, and in the conclusion, in that of jural or rightful power 
or right, thus presenting a striking instance of that most 
common and most destructive of all fallacies, an ambiguous 
middle. 


The theory is thus stated by Professor Tiedeman : — 


** The statement,”” he says, ‘* that municipal law is ‘ prescribed 
by the supreme power of the State,’ is false and misleading, 
unless by the * supreme power of the State,’ is meant the aggre- 


gate of all the social forces, both material and spiritual, which 
go to make up our civilization.” 


But it is a striking proof of the lack of definite sense in the 

proposition, that it seems to have, in the mind of Professor Tiede- 
man, a different meaning from what it has in that of Professor 
Huxley and the essayist quoted; and the conclusion deduced 
from it by him is diametrically the opposite of theirs. With 
them the proposition is used to establish the conclusion that 
there is inthe Supreme Government a power that cannot be con- 
trolled ab extra, 7. e., from without. But the conclusion de- 
duced by Professor Tiedeman is that there is in fact a power 
outside of the government which controls it and which in fact con- 
stitutes the sovereignty or supreme power of the State. This power 
is described by the metaphorical expression, ** aggregation’’ or 
** resultant of social forces ;’’ and the law, therefore in his view, 
is a rule of civil conduct prescribed by this fictitious sovereign. 
In its plain and literal sense, the proposition, not only cannot 
be said to be true, but is obviously devoid of any definite sense 
or significance whetever. But regarded metaphorically it sug- 
gests an important and fundamental truth, — difficult to grasp, 
but which must be grasped and accurately expressed before any 
advance in political science can be hoped for. 

The difficulty of expressing this truth arises wholly from a 
confusion of ideas produced by the ambiguity of the term power ; 
which as we have already pointed out, may mean either actual or 
rightful power, i. e., actual power or right. Tt is with the latter 
sense only we are concerned in jurisprudence; which is merely 
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the science of rights, whether of individuals or the State. With 
regard to the last, 7. ¢., the State, the sole question presented 
by jurisprudence is, not as to the extent of its actual power — 
which is a varying quantity, and the question as to its extent, 
therefore, not susceptible of a general solution, — but as to the 
extent of its rightful power or right, over its citizens or sub- 
jects. 

The two senses of the term are confounded in the proposition 
we are considering; which in fact contains two propositions of 
varying import, accordingly as we have in view the actual power, 
or the right of the State. 

In the former sense, it affirms merely that the power of all 
governments, whether despotic or otherwise, is, to a greater or 
less extent, restrained and even directed by the general opinion 
and sentiment of the community. 

This truth has been more or less clearly recogni#ed from the 
earliest times. It is rudely expressed in the famous saying of 
Hesiod: Népos 6 ravtwy Sactkeds, ** Nomos (the moral sentiment 
and opinion of the people) is king of all; *’ and is thus more ac- 
curately expressed by Hume: — 


‘* When we inquire by what means this wonder (7. e., govern- 
ment) is effected, we shall find that, as force is always on the 
side of the governed, the governors have nothing to support 
them but opinion. It is, therefore, on opinion only that gov- 
ernment is founded; and this maxim extends to the most 
despotic and most military government as well as to the most 
free and the most popular. The Soldan of Egypt, or the 
Emperor of Rome might drive his helpless subjects like brute 
beasts against their sentiments and inclinations, but he must 
at least have led his mamalukes or pretorian bands like men 
by their opinion.” 


The proposition thus expressed, or at least suggested, is un- 
doubtedly true, and, in practical politics, and the art of political 
organization, is of the highest importance. But it is not sus- 
ceptible of accurate expression as a general truth. For the 
nature of the sentiment and opinion that exerts this power, and 
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the extent of the power thus exerted, vary infinitely in different 
cases, 

In the latter sense — 7. ¢., considered in the light of an inquiry 
as to the extent of the rightful power or right of the gover- 
ment, —the proposition may be readily expressed: the power 
outside the government by which its power or right is limited is 
justice or right; this constitutes the true sovereign, and —if 
sovereignty is to be regarded as an unlimited power, — it is the 
only one. This is pithily expressed by Bracton, in saying that 
the king is ** sub deo et lege quia lex facit regem,’’ — and also in 
the old Visigothic Code: ‘* King thou shalt be, if thou will do 
right (derecho), but if thou wilt not do right, thou shalt not be 
king.’’ (Rey seras si fecieres derecho et si non fecieres derecho 
non seras rey. ) 

This truth, together with ‘inns necessary to make it clear, 
may be stated in the following simple, and, for the most part, 
familiar propositions : 

It is the function of government to establish justice, or, in 
other words, to cause rights to be observed. The two expres- 
sions are identical; for justice is but the observance of rights. 

This function constitutes the judicial function, or the right of 
jurisdiction, —terms which indicate the nature of the power to 
be merely that of declaring justice or right (in the words of 
Magna Charta, justitiam vel rectum). 

Rights in the main are not created by government, but are de- 
termined by the principles of natural right as established in the 
common moral convictions or consciences, or, in other words, in 
the positive or established morality of the people. 

There is a difference between the positive morality of a people, 
and theoretical or scientific morality. The two differ in differ- 
ent degrees in different ages and states of civilization.. But the 
positive morality of the present age is the result of the never 
ending struggle of the race to realize theoretical morality, —a 
struggle to which from the dawn of history the highest intellect 
and conscience of mankind has been consecrated; ana in which 
its success marks precisely the progress of its civilization. And 
as the principles of right are for the most part not obscure or 
difficult to be perceived, the result has been that, throughout the 
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modern civilized world, positive and theoretical right, for all 
practical purposes, coincide. Hence, in all civilized countries 
private right is substantially the same, and the same rights are 
recognized everywhere. Of which any one can easily satisfy 
himself by running over the list of ordinary rights; — as for in- 
stance the right of property, the right to compensation or resti- 
tution in case of injury, rights arising out of contract, the right 
to the return of a deposit, etc., etc. 

The principles of justice or natural right, as thus established, 
constitute an integral part of the law — 7. e., not merely the ma- 
terial out of which, or the norm after which the law is fash- 
ioned, — as our author says, — but the very law of private right 
itself; the bulk of which is in fact nothing more or less than 
natural right. 

To this position a host of apparent difficulties suggest them- 
selves, which, combined with the prejudices engendered by Aus- 
tin’s system, have hitherto prevented its general recognition; but 
these objections are merely apparent. 

Thus, it may be objected that the law is to some extent made 
up of laws or statutes, and to a still greater extent of customs; 
the former of which are purely arbitrary and the latter acci- 
dental. 

But obviously statutes and customs are mere elements in 
the problem of right and their validity is itself to be determined 
by the principles of natural right. For a law or statute is a 
mere expression of human will and must depend for its validity 
upon an antecedent right in the legislator to enact it; if within 
the right of the legislator, it is valid; otherwise, not. 

So also with custom, —to make it law it must be reasonable ; 
which is but another mode of saying that the effect of custom is 
to be determined by principles of natural right. 

It is also sometimes objected that the law ought not, and does 
not attempt to enforce mere morality. But this objection rests 
upon the common and unaccountable neglect to observe the dif- 
ference between justice or right, and the other parts of morality. 
It is not pretended that the law will enforce all morality; but it 
will enforce that part of it which morality itself demands shall 
be enforced, — namely, justice or right. With the duties of 
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charity and benevolence generally, the government does not, or 
at least it need not concern itself. But the necessity of securing 
the observance of justice is at once the cause, and the condition 
of its existence. 

The proposition that the principles of natural right or justice 
constitute a part and indeed the bulk of the law of private right, 
is not only established by a priori considerations; it may also be 
demonstrated by a rigid analysis of the actual law, and by refer- 
ence to its history. It has also been uniformly recognized by 
the jurists, of all countries and ages, except those of England 
and America since the advent of Austin. 

Thus Aristotle explicitly recognized that natural right or 
justice is part of the law of the State; which accordingly he 
divided into the xoryés and the yopds 7. e., the common, 
or natural law, and the part of the law that was peculiar to the 
State. 

The Roman jurists recognized the same fact, and the same 
division of the law; viz., into the jus gentium or naturale, and 
the jus civile. 

It is also recognized by Coke, who explicitly asserts that the 
law of nature, which is but another term for natural right, is 
part of the common law. 

It is also explicitly, and at length, asserted by Bracton, by 
Fortescue in his ‘* De Laudibus Legum Anglie,’’ by St. 
Germaine in his ** Doctor and Student,’’ and generally in all our 
older text-books ‘and judicial decisions; and, in all the funda- 
mental laws of our race, from Magna Charta to the last State 
constitution. 

It is expressed in the saying of Coke that ‘* the Common Law 
is nothing else but reason,’’ and in the more accurate definition 
of Mansfield, that it is nothing else but reason modified by habit 
and authority, and also, in the assertion of Burke that it is ‘* the 
collected reason of ages, combining the principles of original 
justice with the infinite variety of human affairs.”’ 

It is embodied in our most familiar expressions, as, for 
instance, when we speak of judicial power, of jurisdiction, of 
courts of justice, of the administration of justice, ete., or when 
we say, with Hale, that ‘*the Common Law of England is the 
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common rule for administering justice within this Kingdom.’’ It 
has thus became a heritage of the race; of which it cannot be 
'. robbed by all the assaults of a false philosophy. 

It has also been the animating principle of human progress in 
civilization everywhere. Whatever has been gained in rational 
liberty, in a better political organization, and in the greater 
security of life, liberty and property, is in fact due to those 
who are contemptuously called by Bentham, ‘ fanatics armed 
with natural rights.’ 

This truth—which, though suppressed by the prevailing 
philosophy is yet the fundamental truth of jural, and of all 
political science —is almost grasped by the author, when he 
speaks of ‘* the prevalent sense of right,’’ as, in some mysterious 
way, entering into the genesis of the law. But his clear percep- 
tion of the truth is obscured by prejudices surviving from the 
system of Austin; which continue to linger in our minds like 
the sequele of a disease of which the germ has been eradicated. 
Hence, in his view ‘* the prevalent sense of right,’’ or, as I 
would prefer to say, the jural convictions of the people, do not 
constitute part of the law, but merely the standard or norm 
after which the rules of law are, or may be, fashioned or 
modeled. This implies that the law is wholly an artificial pro- 
duction for which a creator must be found; and this he finds in 
a fictitious or imaginary sovereign, consisting of the aggregation 
of social forces operating in the community. Nothing is law, 
therefore, that is not enforced, and thus established, by this 
shadowy sovereign. But obviously this is but a metaphorical 
statement of Austin’s proposition that a sanction or penalty 
enters as an essential element into the very notion of law, and 
that nothing is law that is not enforced. 

But this is to confound things essentially different, namely, 
the question of right, and the question of its realization. That 
there is not always, in any system of law, a remedy for every 
right, is as clear as that there always ought to be. But this fact 
does not affect the essential nature of rights; and hence the 
obvious distinction between actionable and non-actionable, or 
judicial and non-judicial rights — a distinction suggesting merely 
the fact, that, in view of human imperfection, a failure of the 
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State fully to perform its function must be counted on. To 
infer from such failure that the right is destroyed is an absurdity. 
For a right in its essential signification, denotes simply a power 
that one ought to have; and does not necessarily imply an actual 
power. 

But indeed the expression, ** prevalent sense of right,’ is not 
used by Professor Tiedeman in the definite sense we have given 
it, namely, as denoting those fundamental convictions of man- 
kind, as to the just and the unjust, and as to rights and wrongs, 
in which the principles of natural right or justice are founded, 
but rather as denoting the popular sense or opinion of what is 
right or wrong, proper or improper, expedient or inexpedient, or 
otherwise desirable or undesirable. This is indicated by other 
expressions used by him as equivalent, — as for instance, where 
he says, that ‘* ‘he average common sense of propriety * * * 
constitutes the standard after which the rules of law are 
modeled ;’’ or that ** it is only when its enactment is called for 
by a popular sense of necessity, * * * that arule of civil 
conduct can become a living law; ’’ or that ‘‘ the letter of the law 
as formulated by the courts receives by popular agreement the 
same binding authority as is freely conceded to a statute,’’ or 
that ‘‘ American constitutional law follows and registers all 
material changes in public opinion, as unerringly as the needle 
follows the magnetic meridian;’’ or that ‘‘the great body of 
American constitutional law * * * is to be found in the 
decisions of the courts, and the acts of the national and State 
legislatures, constantly changing with the demands of the popu- 
lar will.”’ 

All the various notions expressed in the phrases italicized 
appear, in a bewildering way, in the course of Professor Tiede- 
man’s argument, under the transparent disguise of his fictitious 
Sovereign Aggregation of Social Forces. 

But a truth vaguely perceived, and metaphorically stated, 
though it may exercise a powerful influence over the imagination 
and the heart, cannot be made logically serviceable. Just 
reasoning demands that our premises should be accurately defined 
and aphoristically stated; without this they continually assume 
different meanings, as the state of the reasoner’s mind, and the 
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exigencies of the argument may determine; and thus our reason- 
ing is without logical coherence. 

It is necessary, therefore, to determine what is the predomin- 
ating thought in the author’s mind; and this in the course of his 
argument becomes apparent. 

It is in effect that the sovereign is ‘‘ that aggregation of indi- 
viduals’’ (comparatively few) ** which has the actual ability to 
enforce obedience ;’’ and that all political power rests merely ** upon 
the possession by the few of the superior strength, both moral and 
material ;’’ in other words, force is the sole source of political 
power and of right and law. This superior force or supreme 
power is not vested in the government, but as we have seen, is 
outside of it. With this modification, however, the author 
agrees in all of Austin’s views; of which, with this exception, 
his own are an exact reproduction. And we thus have the old 
Leviathan of Hobbes’ philosophy revived, but in the less objec- 
tionable shape of a blind and unconscious force, vested in an 
undefined and undefinable class, which is fortunately incapable 
of combined deliberate volition. 

The last proposition in fact constitutes the premise from which 
all the conclusions of the author with reference to the nature of 
constitutional law are in fact deduced ; and by way of illustrating 
the application of his theory, they are here inserted. 


(1.) It is a mistake to suppose that the ‘* two kinds of con- 
stitutions ’’ (7. e., written and unwritten ) ‘* have a different origin 
and a different rule of development.”’ 

The Federal constitution is not ‘* a voluntary creation of the 
American people of the eighteenth century.’’ It was mainly 
‘an evolutionary development of the British constitution,’’ and 
partly ‘‘the direct product of the social forces at play in 
American life.”’ 

‘* The establishment of written constitutions has not materially 
altered the law of constitutional development, that American con- 
stitutional law follows and registers all material changes in 
public opinion, as unerringly as the needle follows the magnetic 
meridian.” 

The constitution owes its validity, not to its original enact- 
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ment, but to its present acceptance. ‘* Jt does not rest upon any 


edict of the people in the past; it rests upon the present will of 
those who possess the political power.”’ 


(2.) Hence, with reference ‘‘ to the selection of a president 
and vice-president ’’ the ** real, living, constitutional rule ’’ is that 
they are to be selected, not by the electors, — as provided by the 
constitution,— but by popular election through the choice of 
electors. 

Also, apparently, it is now a constitutional rule, that ‘the 
entire number of electors to which a State is entitled are to be 
voted for by the State at large.”’ 


(3.) It is also now to be regarded ’as a constitutional rule that 
the president is not eligible for a third term. But if this rule 
should be in fact violated, this ‘‘ would have to be taken as a 
repeal of the constitutional rule previously enunciated.” 


(4.) The later decisions of the Supreme Court have in effect 
overruled the decisions of Chief Justice Marshall in the Dart- 
mouth College case, with regard to the inviolability of corporate 
charters. ‘* The contradiction arises out of a change in public 
opinion, and a consequent change in the constitutional rule.”’ 


(5.) The suspension of the writ of habeas corpus by President 
Lincoln at the commencement of the civil war, though not au- 
thorized by Congress, was not a violation of the constitution; 
nor was the trial by military commissions of citizens in States 
remote from the seat of war. These acts were rendered consti- 
tutional by ‘‘ the pressure of military necessity,’’ and that they 
were constitutional ‘* during the war, cannot be doubted.’’ The 
decision of the Supreme Court to the contrary in the Milligan 
case, having been rendered after ‘*the pressure of military 
necessity had been removed,”’ does not affect the validity of the 
rule. ‘The rule which is enforced in time of war is the true 
constitutional rule, and not that which in time of peace the 
Supreme Court of the United States declares to be the proper 
rule.”’ 
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‘It is an established rule of the unwritten constitution that 
the president, in the exercise of his war powers, may substitute 
martial law for civil law as far as the public exigencies may, in 
his judgment, require.”’ 


(6.) **We must pronounce the decision of the court in the 
Slaughter House cases to be a successful modification of the rule 
found in the Fourteenth Amendment; ’’ but the court is to be 
commended for having ‘‘ dared to,withstand the popular will as 
(there) expressed.”’ 


(7.) **By what right do those in authority command your 
and my obedience? ”’ 


The answer has been already given. By right of the superior 
force vested in a certain portion of the community, which 
enables them to enforce obedience. 

‘¢ The commands of these few constitute the law, whatever 
may be their superior viciousness or iniquity.’’ Hence, ‘* no 
exercise of authority by the ruling power in the land can be 
called illegal.”’ 

The above propositions, it may be safely admitted, are 
deducible from the premises; and, indeed, they are all mere 
variations of the first proposition. If the constitution does not 
owe its validity to the act of the constitutional convention which 
enacted it, but rests solely upon the present will of the party or 
class which at any time may happen to be in the ascendency, 
there can be no doubt at all of the justice of all the author’s 
other conclusions. Otherwise no argument can be imagined by 
which they can be supported. They must stand or fall therefore, 
with the premises upon which they rest. 

But, indeed, to the eye of common sense and simple honesty, 
they are all obviously untenable. The constitution of the United 
States is not, indeed, a mere contract or compact; it is something 
more; it is a constitution, and establishes, not merely a league, 
but a nation. Nevertheless, i¢ is among other things, an agree- 
ment or compact, between independent States, which were free to 
enter into it, or not, as they pleased, and who entered into it upon 
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the faith that it would be observed. To hold that it is not of bind- 
ing force on the majority, or the otherwise preponderating party 
in the State, would, therefore, be a violation of the principle of 
natural right, universally recognized in all nations, and at all 
times, as the very foundation of human society, namely, that 
agreements should be observed in good faith ( Pacta quelibet 
servanda sunt); and it would also be to declare the experiment 
of written constitutions a failure. 


GeorGE H. Situ. 
Los ANGELES, 
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OUTRAGING THE SENTIMENT OF Respect ror Hoty Rerics.— A Reuter’s 
dispatch from Treves, dated September 26th, says: —‘‘ The trial of Herr 
Reichard, the author, and of Herr Sonnenburg, the publisher, of a pam- 
phlet ridiculing last year’s pilgrimage to Treves on the occasion of the 
exhibition of the Holy Coat, concluded here to-day. The accused were 
found guilty of outraging the sentiment of respect for holy relics and of 
libelling Bishop Korum. Reichard was sentenced to six weeks imprison- 
ment, and Sonnenburg to three weeks.”’ 


Tue ApvocaTE AND THE JurRIst.—Mr. J. W. Donovan has an 
article in the November number of the Collector, headed ‘‘ Famous 
Trial Lawyers, No. 5 — William A. Beach,’’ in which he pays a glowing 
tribute to the powers of Mr. Beach as an advocate, which tribute is 
well deserved. Mr. Donovan then makes this extraordinary statement: 
“There is no higher honor to a lawyer than that of being a great 
advocate. Legal knowledge by the side of it sinks to the level of clerical 
bookkeeping and dictionary work.’’ This is on the plane of Mr. Dono- 
van’s usual conceptions and with the books which he has written and 
published. The windbag and blatherskite, for which class Mr. Donovan 
has a fellow feeling, is placed above the scientific man of the profes- 
sion. These gushing sketches of Mr. Donovan sink below the level of 
clerical bookkeeping and dictionary work. 


Tue Misuse or THE Worp Retevant’’ 1x STEPHEN’s DiGEsT OF 
Evivencre.— In an address before the graduating law class of the Uni- 
versity of New York, Dr. Austin Abbott drew attention to the misuse of 
the word ‘‘ relevant’’ by Mr. Justice Stephen in his Digest of the Law 
of Evidence, —a thing which must have struck every American lawyer 
using that work. Mr. Justice Stephen uses the word ‘‘ relevant ’’ in the 
sense of compefent, whereas American lawyers and judges use the word 
in the sense of applicable to the issues. Thus, an expert may be put 
upon the stand and the first question put to him may develop the fact 
that he is perfectly competent to testify as an expert; and his evi- 
VOL. XXVII. 5 


66 27 AMERICAN LAW REVIEW. 


dence is therefore competent, as American lawyers, judges and authors 
use the word. But the evidence which it may be proposed to elicit 
from him may have no pertinency to the issues, and may therefore 
properly be excluded as irrelevant. The true theory of relevancy 
seems to be as indicated by Dr. Abbott in his discourse, that any evi- 
dence is relevant which tends to render more or less probable any 
proposition of fact which is aflirmed or denied by the pleadings. 


Tue Canapa Croat Cope. — The attention of lawyers is being 
properly directed to the fact that the Dominion of Canada has suc- 
ceeded in enacting a criminal code which is said to be ‘‘ utterly free 
from technicalities, absurdities and other defects which experience has 
disclosed.’’ The Irish Law Times takes a patriotic pride in the fact that 
it is the supposed work of Irishmen. It names as one of the promoters 
Judge, now Senator, Gowan, a distinguished Wexford man, and refers 
to Sir John Thompson, now Premier of Canada and formerly minister 
of justice, under whose administration it was enacted into a law, as 
*‘the son of a county Waterford man who some fifty years ago emi- 
grated to Nova Scotia.’’ For ourselves, we are not specially concerned 
with the question whether it was the work of Irishmen, or an English- 
man or a Scotchman, or of native Canadians. We acknowledge having 
received a copy of it from the Canadian minister of justice while yet it 
was merely a draft code, and our examination of it satisfied us that it 
was a work entitled to very great praise, and one which ought to com- 
mand the attention of legislators in the United States. It is, however, 
a great mistake to suppose that this is the first and only criminal code 
possessed by any branch of the English-speaking race. On the con- 
trary, many of the American States have such codes, and some of 
them, we believe, have no common law crimes and misdemeanors at all. 
Missouri has an elaborate criminal code and code of criminal proced- 
ure. So has California; so have the Dakotas; so has Texas, and so 
doubtless have several others of the American States. There may be 
much room to doubt whether any of our so-called penal codes and codes 
of criminal procedure reach the elaborateness and perfection of this 
Canadian performance; and it is upon this ground that we recommend 
its examination to Americans charged with the duty of legislators. 


Tue DirFERENCE BETWEEN Dictum Dectsion.— Professor Chris- 
topher G. Tiedeman has an article in the November number of the 
Columbia Law Times under this caption, in which he lays stress on a 
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doctrine which is frequently heard in learned papers written by college 
professors, that judicial decisions are nothing more than the expression 
of the popular sense of right. ‘‘ All law,’’ says he, ‘‘is but the ex- 
pression of the popular sense of right ; and the popular sense of right pre- 
vailing in the community, whether through court decisions or statute, is 
the source of the law. This popular opinion is the ultimate authority of 
the law. ‘The demands of public opinion are the law itself, and not the 
decision in the particular case.’’ In a vague and loose sense it is true 
that judicial decisions run to a great extent parallel with the popular 
sense of right. But it is true only in a vague and loose sense, and it is 
much less true with an appointive than with an elective judiciary. 
Professor Tiedeman carries the idea altogether too far when he says: 
‘“‘ The court, therefore, simply lays down the law so far as it gives judicial 
expression to this popular opinion ; and wherever there is any departure 
by the court from popular opinion it will meet with successful opposi- 
tion.’? Neither of these propositions is true in any very large measure. 
A very large portion of the work of our appellate courts consists in lay- 
ing down the law in opposition to popular opinion as exhibited by the ver- 
dicts of juries. The verdict of a common jury is certainly as good a 
test of popular opinion as can be had; and these verdicts show that 
corporations, for instance, have no rights which public opinion is bound 
torespect. In the western and southern States, in actions for damages 
against railway companies, not one verdict in one hundred is rendered 
in favor of the company. And yet an examination of the reports in 
some of these States will show that more than one-half of these verdicts 
are set aside by the appellate judges. 

The illustrations of Prof. Tiedeman are as unfortunate as his prop- 
ositions. He first speaks of the Dartmouth College case, which 
decided that the charter of a corporation is a private contract, which 
no subsequent legislation can repeal unless the right to repeal is 
reserved in the original grant. That decision was certainly not called 
for by any demand of public opinion. It is universally conceded that 
the rendition of it surprised the country. None of the writers in the 
Federalist had foreshadowed such an interpretation of the constitution. 
The language itself does not bear any such interpretation; and in 
another place Prof. Tiedeman confesses that the great chief justice 
probably yielded to the persuasive eloquence of Webster. The truth 
seems to be that the decision was the result of a sort of judicial log- 
rolling, schemed and planned beforehand to effect some deep and far- 
seeing purpose. If its inner history could be written there would be 
a general moral revolt against regarding it as authority. It was fore- 
shadowed by the decision of Fletcher v. Peck, rendered in what was 
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plainly a moot case, concocted for the purpose of invoking judicial leg- 
islation, in which the court declared that sovereign legislation creating 
a grant was a contract, within the protection of the constitution of the 
United States,— thus degrading sovereign legislation to the plane of 
private contracts. What made this last decision infamous was that the 
court had already held in Wilson v. New Jersey, that it is not compe- 
tent, for the purpose of annulling a legislative grant, for the judiciary 
to hear evidence that the grant was got by bribery. Thus by these 
three infamous decisions following each other in succession, charters 
got by bribery were endowed with immortality and placed entirely 
beyond popular control. The infamy of these decisions was intensified 
when, in a subsequent case, the same court swept into the maelstrom 
the sovereign power of taxation, and held that legislative charters, 
exempting corporate properties from taxation for all time, were con- 
tracts which no subsequent legislature in any future emergency could 
recall. No public opinion demanded this succession of infamous decis- 
ions; and if the questions thus decided had been put to the popular 
vote, not ten per cent. of that vote would have been recorded in favor 
of them in any one case. 

Equally unfortunate is Prof. Tiedeman in referring to the case of 
Charles River Bridge v. Warren Bridge, as an illustration of the court 
** hedging,’’ so to speak, on the Dartmouth Gollege case, under the 
pressure of a strong public opinion. There was no hedging whatever 
in the last named case, for none was required. The question simply 
was whether a legislature, having incorporated a company with the 
franchise of building a bridge, had thereby impliedly disabled itself 
from conferring upon another company the franchise of building another 
competing bridge over the same stream. As it had not expressly agreed 
with the former company not to grant a similar right to a future com- 
pany, there was, even on the theory of the Dartmouth College case, no 
contract in existence between it and the former company which the 
grant to the subsequent company impaired. It may or may not have 
violated a moral obligation and broken public faith in making the sec- 
ond grant; but that was a question with which the Federal judiciary 
had nothing to do. 

Equally unfortunate is the reference to the decision of the same court 
in the more recent case of the Northwestern Fertilizing Co. v. Hyde 
Park. Here, the legislature of Illinois had conferred on a corporation 
the privilege, for a stated number of years, of converting the offal of 
the city of Chicago into fertilizers at a given place; but the village 
of Hyde Park, itself a large city, was thereafter built up around the 
factory of this company and the factory was a great nuisance to the 
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villagers, and an injury to the public health; and the legislature of 

Illinois accordingly passed an act revoking the privilege after the expir- 

ation of two years. The validity of this statute was sustained on the 
ground that it was a proper exercise of the police power, which power 
that court has often defined to be the power to preserve the lives, the 
health, the safety and the morals of the people. Although the court 
had held that the sovereign power of taxation, that is to say, the 
very power to exist as a political community, might be surrendered to 
private corporations by the temporary tenants of legislative power, 
even under the persuasion of bribes, and that such surrenders were good 
for all time,—the court had never thus strangled the latent police 
powers of the States but in this and other similiar decisions it brought 
those powers into play. 

Now, there is no more reason in saying that the Northwestern Ferti- 
lizer Company case was the production of public opinion than in saying 
that the Dartmouth College ease was the production of public opinion. 
The Fertilizer case was the production of a sense of justice on the part 
of the judge who wrote the opinion and of his colleagues; the College 
case was the production of a species of judicial conceit, which was for- 
ever present in the brain of Marshall and some of his associates, and 
which led them to think that their office was to perform that species of 
judicial legislation which consisted in glossing or ‘‘ settling ’’ the pro- 
visions of the Federal constitution ; and this settling of the constitution 
took the shape of making it what Marshall, who was an extreme Fed- 
eralist, thought it ought to have been, and not what, as an honest man, 
he believed that it was. The appointment of Marshall to the supreme 
bench of the United States was one of the acts of the expiring admin- 
istration of John Adams, an administration that went out of power 
with a party so odious that it never again lifted its head in American 
politics. It is the greatest misconception to suppose that the opinions 
of John Marshall and his associates were the dictates of public opinion. 
The case of Marbury v. Madison, was merely a judicial fulmination 
hurled by Marshall against Jefferson, in a case where the court con- 
fessed that it had no jurisdiction, and yet where Marshall was so inde- 
cent as to write an opinion 200 pagesinlength. Jefferson was president, 
and public opinion overwhelmingly supported the doctrine of his party, 
and was overwhelmingly against the doctrine of Marshall’s party. 

It is believed that a careful study of American decisions will show 
that the general tendency of the Federal judiciary has been to decide in 
favor of money and power, and that in many of the State courts, especi- 
ally in the debtor communities, there has been a marked tendency in the 

other direction, approaching or even passing the verge of demagoguery. 
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At the same time, it is as easily demonstrable as any historical fact 
that, on political questions, judges generally decide in accordance with 
their political bias. The division of the judges in the Dred Scott case 
is a conspicuous illustration of this; and we repeat what we have said 
before, that the dissent of two judges in the recent case in which tlie 
present tariff was challenged as unconstitutional is to be traced to the 
same tendency. To say this is not to impeach the motives of the 
judges. It is simply to point out a tendency of human nature, to deal 


with doubtful questions in accordance with settled predilections and 
modes of thought. 


Tue Use or Apsectives sy Law Writers.— Mr. Frank S. Rice, “ of 
the New York and Colorado bar,’’ whom the Manitoba Law Times de- 
scribes as ‘‘ author of an indifferent work on evidence,’’ has published 
an article in the Columbia Law Times, in which he denounces, with 
multiplied adjectives, the use of Blackstone as a text-book in the law 


schools. The following is one of his paragraphs which the editor of the 
Manitoba Law Times quotes under the heading of ‘‘ slush: ’’ — 


*“<We are grievously misinformed, our preconceptions are hopelessly awry, 
our theories, of which we have been excessively vain, are spectral inanities, if 
the average collegian, under the robust mental pabulum here outlined, doesn’t 
wrestle with about all the ‘mental discipline’ his godlike image cares to caress, 
at least until the fibres and the tendons of his callow years have attained a little 
more consistence and vigor. ‘ Don’t muzzle the ox that threshed out the corn’ 
is the suggestive injunction of holy writ, and don’t narcotize the gray matter in 


a student’s skull with the putrefactions of a plodding brain that ceased to act 
long before the birth or our century.”’ 


On the same page the Law Times, under the heading of ‘‘ The latest 
constitutional outrage,’’ indulges in this sort of language : — 


“The sleuth hounds at Ottawa have tracked down another unfortunate, in the 
shape of ‘James A. McLean, of the Town of Bridgewater, in the Province of 
Nova Scotia, Esquire, barrister-at-law,’ and succeeded, despite his frantic 
struggles in fastening upon him the degree of ‘one of Her Majesty’s Counsel 
Learned in the law.’ The solitary remaining practitioner in the Maritime pro- 
vinces not called to that estate, became deranged at the prospect of a similar . 
fate, and incontinently took to the woods armed with a howitzer and a keg of 
shingle nails, after announcing his determination of selling his life and honour 
as dearly as possible. Indignation meetings are being held throughout the 
country, and strong resolutions have been passed condemning this method of 
persecution by arbitrarily exercising the royal prerogative.” 


If the aversion to honorary titles is as strong in the Dominion as our 
humorous contemporary intimates, we very much doubt if that country 
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is ready for annexation to the United States. We could hardly assim- 
jlate a population which holds such titles in such low esteem. On this 
side of the border, titles which originate only in the spontaneous tribute 
of the community are eagerly sought and worn with every evidence of 
satisfaction. There are even instances in which the aspirants to this 
order to knighthood have given themselves the accolade when public 
opinion proved a little tardy in its awards, somewhat after the fashion 
of Napoleon when he set the crown upon his own brow. In this city 
the editor of a leading morning paper rejoices in the possession of the 
title of ‘‘ colonel,’’ which he blushingly confers upon himself whenever 
he drops the awe-inspiring ‘‘ we ;’’ and woe betide the luckless reporter 
who forgets so to dub his gallant chief when mentioning his name in the 
news columns. No one has ever learned in what war the title was ac- 
quired, unless the ‘‘ colonel’’ served with the horse marines during the 
late unpleasantness. As we go further south the tendency to the dis- 
play of this kind of gold lace gets more and more pronounced. The 
traveler finds colonels to the right of him, colonels to the left of 
him, and colonels in front of him. But what fills him with amaze- 
ment is the number of generals. He is led to suspect that the 
troops of the Southern Confederacy must have consisted of more 
generals than privates, after the Central American fashion. On 
inquiry, however, he will find that the county attorney in some 
of the States is called the attorney-general, and that on quitting 
office the title is handily abbreviated to ‘‘ general,’’ although the wearer 
of the title may have been in long dresses at the time of our last war 
and does not know a caisson from a canteen. The same generous and 
polite instinct which creates this army of ‘‘ generals’’ also confers the 
title of ‘‘ judge’’ on any one who has been defeated for the office of 
justice of the peace. If her majesty finds any difficulty in persuading 
her colonial subjects to accept the high sounding title of ‘‘ Counsel 
Learned in the Law,’’ she has only to give it an extra-territorial force 
and ship a few to this country. They had better be sent by mail, 
however ; since if the attempt were made to confer them by the hands 
of a commissioner, that functionary would probably be forced to take 
to a tree by the eager applicants who would besiege him. 


A New View or THE Dartmouts Cottece Case. —Chief Justice Doe, 
of the Supreme Court of New Hampshire, has allowed the publication 
in the Harvard Law Review for November, of some notes made by 
him in the investigation of a case pending before the Supreme Court of 
New Hampshire, which notes relate to the Dartmouth College decision. 
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These notes are characterized by the great care and exhaustiveness of 
research which mark all the work of theireminent author. Chief Justice 
Doe reaches the conclusion that a corporate charter is not a contract, 
within the meaning of the Federal constitution, and is revocable ; that a 
repeal of the college charter would not have diverted the college 
property from the uses for which it was held in trust (the law not 
allowing a trust to fail for want of a trustee); that both courts were 
wrong, the Supreme Court of New Hampshire in holding that the acts 
of 1816 were not in violation of the State constitution, and the Federal 
Court in holding that the Federal constitution prohibited a repeal of 
the charter. The question which is chiefly discussed by the learned 
judge relates to the power of a simple repeal of the charter. He shows 
that one of the motives which probably brought about the decision of 
the Supreme Court of the United States was that the sense of justice 
of the court was aroused by the bugbear (this is our expression) of 
the common law effect of a repeal, — the court supposing that it would 
be tantamount to a confiscation of the property. He also points out 
the fallacy of the conception of the court in holding that the changes 
made by the acts of 1816 did amount to a legislative confiscation of the 
property, that is, to the taking of the property out of the hands of one 
owner and putting it in the hands of another owner. He shows, and 
irrefutably, we think, that a change in the character of the corporation 
which is to hold the property as a trustee for the purposes named in 
the original grant, —as in the particular case, increasing the board of 
directors, and changing the name of the corporation, — did not have 
the effect of producing any deviation from the purposes of the original 
trust, but simply had the effect of changing the trustee. At the same 
time, we understand him to concede that, under the constitution of New 
Hampshire, such a change of trustees could not be made by the legis- 
lature, but only by the judiciary. He also points out that the dissolu- 
tion of a corporation does not involve a confiscation of its property or 
the taking of it from those who are its equitable owners, but that on the 
contrary, there is a winding up and a distribution of it among them 
according to their several rights. 

Then, when he comes to the question whether a simple repeal of the 
Dartmouth College charter, which charter had been granted (in form, 
at least) by King George III. in 1769, would have impaired the obliga- 
tion of any contract contained therein, he strikes at the very weakest 
point of the Dartmouth College decision,—a point where it is weaker 
than a rope of sand. But he does not point out, what was obvious even 
to men of that day, that no ‘‘ obligation’’ inheres in a contract which 
is executed — done — past — outof the way. Rights may have become 
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vested through such a contract, but those rights are no more sacred than 
rights which have become vested by inheritance or in any other mode. 
As vested rights, they are protected by the State constitutions and by 
the law of the land. The Federal constitution did not say that no State 
shall pass any law impairing vested rights; it said that no State shall 
pass any law impairing the obligation of contracts. It is only execu- 
tory contracts which can be said to have an obligation inhering in 
them, — contracts in which one of the parties, by virtue of the agree- 
ment, stands under the obligation of doing some thing which is still 
undone. The purpose of the constitutional provision was to prevent 
States from releasing contracting parties from such obligations, — for 
instance, from releasing debtors from the obligation of paying their 
debts. ‘That was what it meant, and that was all it meant. That was 
the universal understanding of men of that time, and the existence of 
that universal understanding accounts for the general surprise that was 
felt when the Dartmouth College decision was rendered. Mr. Justice 
Doe does not dwell on this obvious weakness of the decision. We do 
not understand him to touch upon it at all, but he strikes the deci- 
sion in a different way. He shows demonstrably that there not only 
was not, but could not have been, a valid agreement on the part of the 
king, expressed in the college charter, with the grantees of that charter, 
whereby future parliaments should be bound not to repeal it. And this 
is obvious to any one possessing the slightest acquaintance with English 
constitutional history. The dispensing power, that is, the power of the 
king, by virtue of his prerogative, of suspending the execution of acts 
of parliament, which was accounted legal during the reigns of the 
Tudors, was exercised for the last time by James II., and the exercising 
of it was one of the causes, if not the chief cause, which led to his de- 
thronement. From that time on, under the constitution of England, no 
king has possessed the power of dispensing with an existing act of par- 
liament, or of binding parliament not to pass a payticular act in the 
future; but, on the contrary, every parliament has possessed the power 
of repealing at pleasure every royal grant. Therefore, if King George 
III. had attempted to put in the charter granted to Dr. Wheelock and his 
associates the provision that it should be irrevocable by all future parlia- 
ments, this provision would have been merely void. The power possessed 
by the parliament of England over that charter prior to the Revolution, 
passed by the Revolution to the legislature of New Hampshire. The 
legislature of New Hampshire stood under no obligation whatever, 
by virtue of any contract expressed in the grant, or implied from 
its terms, not to repeal it, any more than the parliament of 
England had stood under such an obligation. When, therefore, 
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Marshall and his associates annexed this irrevocable quality to the 
grant, they simply, by ‘judicial legislation, annexed to it a quality 
which George III. would not have dared to annex to it, and which 
would have been merely void if he had attempted to annex it. The 
Dartmouth College decision converted the clause of the constitution of 
the United States in question into an amendment of every charter of 
this kind existing at the time of the revolution, and interpreted that 
constitutional provision as annexing a quality to such charters which 
their original grantors and grantees never dreamed of their possessing. 
That it was a mal-interpretation of the constitution is thus equally 
obvious, whether the instrument is interpreted historically or synthet- 
ically. It thrust into the charter of Dartmouth College a quality 
which George III. would not have dared to thrust into it. As Mr. 
Justice Doe justly says: ‘‘There is no rule of construction, and no 
presumption of law or fact, on which a court can find an implied 
contract of the king to suspend the English constitution and 
re-open the question which the nation had settled by expelling the 
Stuarts and transferring the crown to his family, with an express 
exclusion of the suspending power.’’ Speaking further of a supposed 
exemption of the charter from the power of legislative repeal, the 
learned judge says: ‘‘ As a matter of law and a matter of fact, an 
exemption is not proved. It is as certain that it never existed in the 
intention and understanding of the parties, as that it was never signed 
or written or spoken by them or by any one of them. The subject is one 
on which public opinion, in England and America, has been so unani- 
mous and vehement since 1688, that no successor of James II. would 
have dared to grant, and no grantee in the college charter would have 
dared to accept, a dispensation non obstante; and the grant that would 
have been unavailing if it had been put in writing, would not be effect- 
ual if it were implied. The law does not infer and enforce a contractual 
suspension and violation of itself. * * ™ Upon the true view of 
the State constitution, the charter, and the effect of corporate dissolu- 
tion, the constructive suspension of repealing power is an effort to 
avert a danger that does not exist, by setting up a void contract that 
was not made.”’ 

This interesting historical discussion of Chief Justice Doe can not 
fail to create upon the mind a profound impression of the truth that, 
while public opinion in England and America has been unanimous and 
vehement since 1688 against the possession of the dispensing power 
by the executive, yet by our written constitutions in America that very 
power has been revived and vested inthe judiciary. And it has grown, 
by the successive usurpations of the only judicial body in our country 


. 
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which is at all points and at all times the conclusive judge of its own pow- 
ers, until it is literally true that sovereign legislation has shrunk to the 
dimension of corporate by-laws and that the legislatures of States that 


were once called sovereign lie helpless at the feet of the Federal 
judiciary. 


LiaBILity OF PosTMASTERS FOR THE MALFEASANCE OF THEIR SUBORDI- 
nates.— The Assistant Postmaster-General has sent the following opin- 
ion to the Fourth Assistant Postmaster-General, upon the question of 
the liability of postmasters and postal officers for losses occasioned by 
the malfeasance of their subordinates, — in response to an inquiry as to 
the liability of a certain postmaster to the sender of a registered letter 


for its loss, occasioned by the malfeasance of a clerk in the registry 
division of his office: — 


OFFICE OF THE ASSISTANT ATTORNEY-GENERAL 
FOR THE Post OFFICE DEPARTMENT. 
Hon. E. G. Rathbone, Fourth Assistant Postmaster-General, Washington, D. C. 
Sir: By your reference of the 3d instant, you submit the question whether 
the postmaster at can be liable to the senders for certain losses of regis- 
tered matter addressed to, and passing through his office, containing $604.75, 
traceable to the malfeasance of one ,a clerk in the registry division of 
his office. The report of inspector , who investigated the case, accom- 
panied the reference. 
It is a well settled principle of law, both in England and the United States, 
that the Postmaster-General, the local postmaster, and their assistants and 
clerks, appointed and sworn as required by law, are public officers, each of 
whom is responsible for his own defaults, and for his own defaults only, and 
not for those of any of the others, although selected by him and subject to his 
orders,! unless he has negligently or wilfully appointed or retained unfit or 
improper persons,? or has failed to require of them conformity to the pre- 
scribed regulations,’ or has so carelessly conducted the affairs of his office as 
to furnish opportunity for such default.* 


Justice Story, in his work on Bailments, p. 403, says: 
“Tt has been held that a postmaster is responsible only for the neglect of 
ordinary diligence in the duties of his office, which consists in the want of 
proper attention to his duties in person or by his assistants, if he has any, or in 


1 Keenan v. Southworth, 110 Mass. 
478; 14 Am. Rep. 613; Lane v. Cotton, 
I Ld. Ryan, 646; Whitfield v. Lord 
Le Despencer, 2 Cowp. 754; Dunlap v. 
Munroe, 7 Cranch (U. S.), 242; 
Schroyer v. Lynch, 8 Watts (Pa.), 
453; Bishop v. Williamson, 11 Me. 
495. 


2 Wiggins v. Hathaway, 6 Barb. (N. 
Y.) 6382. 

8 Sawyer v. Corse, 17 Gratt (Va.), 
230; 94 Am. Dec. 445; Bolton v. Wil- 
liamson, 1 Brev. (S. C.) 181. 

4 Ford v. Parker. 4th Ohio State, 
576; Mechem’s Pub. Offices and Offic- 
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the want of that care which a man of common prudence would take of his own 
affairs. He is not, therefore, responsible for any losses occasioned by the 
negligence, delinquencies or embezzlements of his official assistants if he exer- 
cises a due and reasonable superintendence over their official conduct, and he 
had no reason to suspect them of any negligence or malconduct. Inshort, such . 
assistants are not treated as private servants; but in some sort as public officers, 
although appointed by him.” 

Again, this same judge, in his work on Agency, p. 412, says: 

‘It is plain that the government itself is not responsible for the malfeasances 
or wrongs, or negligences, or omissions of duty of the subordinate officers or 
agents employed in the public service, for it does not undertake to guarantee 
to any persons the fidelity of any of the officers or agents whom it employs, 
since that would involve it, in all its operations, in endless embarrassments and 
difficulties, and losses which would be subversive of the public interests, and 
indeed, laches are never imputable to the Government.} 

“Our next inquiry, therefore, is, whether the heads of its departments, or 
other superior functionaries, are in a different predicament. And here the 
doctrine is now firmly established (subject ‘to the qualifications hereinafter 
stated) that public officers and agents are not responsible for the malfeasances, 
or positive wrongs, or for the nonfeasances, or negligences, or omissions of duty 
of the sub-agents, or servants, or other persons properly employed by or under 
them, in the discharge of their official duties. Thus, for example it is now 
well settled, although it was formerly a matter of learned controversy that the 
Postmaster-General is not liable for any default, or negligence or misfeasance 
of any of the deputies or clerks employed under him in his office. This exemp- 
tion is founded upon the general ground that he is a public officer, and that 
the whole establishment of the post office being for public purposes, and the 
officers employed therein being appointed under public authority, it would be 
against public policy to make the head of the department personally responsible 
for the acts of all his subordinate officers, since it would be impracticable 
for him to supervise all their acts, and discouragements would thus be held 
out against such official employment in the public service. 

**319 a. Similar considerations apply to postmasters and other subordinate 
officers acting under the head of a department, who are compelled, in the 
course of their official duties, to employ sub-agents, and clerks, and servants, 
in the public service.2 They are not responsible either to the Government 
itself or to third persons, for the misfeasances, or negligences, or omissions of 
duty of the sub-agents, clerks and servants so employed under them, unless 
indeed, they are guilty of ordinary negligence at least in not selecting persons 
of suitable skill, or in not exercising a reasonable superintendence and vig- 
ilance over their acts and doings. In this respect their responsibility does not 
seem to differ from that of private agents who employ sub-agents at the request 
of their principals. Indeed, for many purposes, the postmasters are treated as 
principals, and substantially as independent officers of the Government.’’’ 


1 Seymour v. Van Sley, 8 Wend. 448; Stock v. Harris, 5 Burr, 2709; 
403, 422; United States v. Kirkpatrick, McMillian v. Eastman, 4 Mass. 378; 
8 Wheat. 720, 723. 4 Bell, Comm. Sec. 401. 

2 Rowning v. Goodchild, 3 Wilson, 3 Sec. 3926 R. S. declares that the 
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Attorney-General Brewster,! in acase involving the same question as the one 
now under consideration, to wit: the liability of a postmaster for the wrongful 
acts of his assistants and clerks, after reviewing the several cases I have cited 
and the conclusions of the eminent jurist, Judge Story (which I have quoted in 
full) said: — 

*<T am of the opinion that a postmaster is not liable for money appropriated 
by his assistants, either to the party who placed it in the hands of the latter, or 
to the Government.”’ 

The Supreme Court of the United States also unanimously affirmed this 
doctrine in the case of Dunlop v. Monroe.” 

It is unnecessary for me to review any of the decisions I have cited. The 
conclusions quoted cover all the cases. 

It is not claimed, or even suggested, that the postmaster at did not 
exercise due care and diligence in the appointment and retention of said : 
or did not properly conduct and supervise the business of his office. The 
inspector states that is of a good family and stood well in the community. 
The postmaster cannot, therefore, be held liable for the losses referred to, as he 
did not in any wise through his own negligence contribute thereto. 

* * * * * 


Very respectfully, 


* 


JAMES N. TYNER, 
Assistant Attorney-General. 


It may be added that it would be a hard rule that would hold a post- 
master liable under such circumstances ; since he has not the power, as 
a general rule, of appointing or of discharging his subordinates, but 
they are in point of fact imposed upon him by politicians whose influence 
is too powerful to be resisted. One may, however, question the sound- 
ness, on principle, of a rule that will hold a sheriff or a recorder of 
deeds liable for the mistakes of his subordinates, and exonerate a post- 
master. 


ASSOCIATION FOR THE REFORM AND CopIFICATION OF THE LAw or Na- 
Tions.— The following was the programme of the 15th annual confer- 
ence of this learned body, which was held at Genoa from October 5th to 
11th, by invitation of the syndic and municipality of that city. 


Punic INTERNATIONAL Law.—1. “ The Beginnings of International Law 
among the Greeks.’’ Paper by Irving Jay Manatt, LL.D., U. S. Consul, 
Athens. 

2. “Progress of International Arbitration.”’ Paper by W. Evans Darby, 
LL.D., secretary of the Peace Society (London). 
3. ** Arbitration or Mediation.” Paper by F. J. Tompkins, LL.D., London. 


Post Office Department shall not be 1 Ops. Atty. Gen’l, p. 526. 


liable for the loss of registered mail 2 7 Cranch (U. 8.), 242. 
matter. 
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4. “ Africa and the Law of Nations.”” Paper by C. H. E. Carmichael, M. A., 
London. 

5. “* Neutralization of Commercial Highways.’’ Discussion introduced. By 
His Excellency Don Arturo de Marcoartu, Senator of Spain. 

PrivaTE INTERNATIONAL Law.—1. ‘‘ Conflict of Marriage Laws.’’ Paper by . 
Professor Gabba, Pisa. 

2. “* Domicile and Allegiance; or, Civil and Political Status and Extradition.” 
Paper by William Griffith, Barrister-at-Law, London. 

3. “Legislation Affecting Nationality.’ Paper by Thomas Barclay, LL.B., 
Paris. 

4. “Execution of Foreign Judgments.’’ Paper by Professor de Rossi, 
Leghorn. 

5. ** Commissions for Taking Evidence Abroad (Lettres Rogatoires).’’ Paper 
by Avv. Baisini, Milan. 

6. “ Unification of Laws Relating to Notarial Acts, with a View to their 
Reciprocal Recognition in Different States.’? Paper by Avv. Dr. Comm. Angelo 
Villa Pernice, Milan. 

Maritime Law.—1. “Territorial Waters.” Report on Answers to Ques- 
tionnaire. By Thomas Barclay, LL.B., Paris, secretary of the committee on 
this subject. 

2. “International Agreement as to Tonnage.’”’? Paper by C.H. E. Carmichael, 
M. A., London, 

8. “‘ Application of Contractual Rules to Other Branches of Maritime and 
Commercial Law as already Applied to General Average in the York-Antwerp 
Rules.’? By Dr. E. N. Rahusen, Amsterdam. 

4. “York-Antwerp Rules of General Average.’? The following resolution 
will be proposed by C. M’ Arthur, president of the Liverpool Chamber of Com- 
merce: ‘ That in view of the practical inconvenience arising from the co- 
existence of two sets of York-Antwerp Rules of General Average, and the 
general acceptance by the mercantile world of the York-Antwerp Rules, as 
amended in 1890, the time has now arrived when the Association for the Reform 
and Codification of the Law of Nations may safely declare: ‘That the York- 
Antwerp Rules, now having the authority of this Association, are the rules as 
amended in 1890, and thus the original rules are rescinded.’ ”’ 

5. “ Bills of Lading. On What Conditions are Ship Owners and Merchants 
Really in Agreement?’’? By C. M’Arthur, president of the Liverpool Chamber 
of Commerce. 

Papers may be read, and speeches made, in the English, French, German, or 
Italian language, or in that of the reader or speaker. 


Exc.upinc Immorat Martrer From THE Marts.— In an article in the 
North American Review for December, Hon. Hannis Taylor, of Ala- 
bama, reviews and criticises the recent decision of the Supreme Court 
of the United States in which it is held that an act of Congress exclud- 
ing lottery advertisements from the mails is constitutional. Among 
other things, the court said that the Federal government ‘‘ may decline 
to become an agent in the circulation of printed matter which it regards 
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as injurious to the public;’’ that Congress ‘‘ may refuse to assist in 
the dissemination of matter condemned by its judgment; ’’ and that it 
may refuse facilities for matter deemed injurious to public morals. The 
paper of Mr. Taylor will receive more than usual attention, at least in 
some quarters, from the fact that he is a gentleman of distinguished 
standing in his profession, and has been president of the bar associa- 
tion of his State. But it may also be supposed that it is tinged with 
the feelings and biased with the disappointments of an advocate; for 
we believe that he was one of the counsel of the Louisiana State Lottery 
Company in the litigation which went to the Supreme Court of the 
United States and invoked the decision in question. The practice of 
counsel criticising in the public prints the decision of a court which has 
been rendered against them has not been usual, but we do not under- 
stand that it is condemned by any standard of professional ethics, or 
that it could properly be so condemned in a case like the present, 
where a great public question is involved. It is not surprising that 
secular newspapers should take up the discussion, as a strict drawing 
of the line against immoral publications would exclude many of such 
papers from the mails. We accordingly find in the St. Louis 
Republic an editorial on the side of Mr. Taylor, taking the view 
that it is an attack on the liberty of the press for Congress to 
assert any censorial power over the intellectual contents of com- 
munications written or printed, which are committed to the mails 
for transmission. The argument is that the United States mails are not 
a branch of the government, but rather a private carrying agency, 
established by the government for the convenience of its citizens; and 
that the government can not properly supervise the contents of the 
documents which it carries, any more than a private common carrier 
could be allowed to do so. Great dangers are imagined from the adop- 
tion of this decision of the Supreme Court of the United States; but on 
a moment’s reflection it will appear that these dangers are fanciful, or 
that, if dangers at all, they are only dangers to criminals. In these 
discussions editors, who ought to proceed on lines of thought that ex- 
hibit better intellectual balance, reason or rather write, under the 
hallucination that the Federal government is in some sense a foreign and 
a despotic government. Now, the Federal government is as much the 
government of the people of the United States as the State government 
is the government of the people of the State: It is established by the 
people. Its popular branch is directly elected by the people, and its 
other branches are elected in such a mode that their work yields readily 
to the demands of public opinion. In fact, every careful politician, 
whether in the Federal House of Representatives, the Federal Senate, or 
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the Federal Executive Chair, or occupying a Federal cabinet office, is as 
sensitive to public opinion as a weathercock is to the wind. So that the 
idea that Congress will, in the exercise of the power now conceded to 
it by this Supreme Court decision, proceed to destroy the liberties of 
the press, involves the wild dream that the people will deliberately 
proceed to destroy their own liberties. Congress has done nothing in 
this direction as yet, so far as the present writer can recall it, beyond 
excluding from the mails lottery advertisements, obscene publications, 
and obscene articles of merchandise, designed to furnish facilities for 
certain filthy practices and having a direct tendency to corrupt and 
debauch the minds of the young. The Louisiana State Lottery, which 
had become a national nuisance, unparalleled in its injurious effects, 
received its death-blow through the very act of Congress, the constitu- 
tionality of which the Supreme Court sustained. It is true that the 
people of Louisiana, all honor to them for it, gave it its quietus; but 
they could not have done it if it had not been to a great extent devital- 
ized and rendered torpid by the blow received through this act of 
Congress and this Supreme Court decision sustaining it. 

In what we have said we do not for a moment intend to express the 
view that it would be rightful or proper for Congress to establish in any 
way a censorship over private letters sent through the mails; nor is 
there the slightest danger of such a censorship being established, for 
no public opinion could be organized in favor of it, and no considerable 
number of citizens could be found anywhere who would advocate it. It 
is contrary to all our notions of private liberty to have private com- 
munications thus made the subject of publicinspection. The successful 
prosecutions which have been had-in the courts of the United States 
against those creatures who make a living by sending through the 
mails, obscene publications and articles manufactured for immoral 
purposes, have not been had in consequence of any violation of the 
sanctity of mail matter while in the hands of the postal authorities for 
transmission. The well known evidence which has been used for con- 
viction has been the evidence furnished by the addresses themselves, 
and that procured in some cases by the use of decoy letters addressed 
to such immoral vendors by the detectives of the Society for the Pre- 
vention of Vice. The present Postmaster-General made himself 
extremely ridiculous in endeavoring to exclude from the mail Tolstoi’s 
famous work, Kreuzer Sonata, on the ground of its immorality ; but we 
notice that this praying official has not, during his administration, 
succeeding in establishing between this country and Europe a connec- 
tion with the parcels post system which prevails in those countries, 
whereby the common people can send small packages of goods to any 
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point, not only in their own country but in other countries, through the 
mails, at a moderate charge. For instance, a parcel weighing not more 
than 12 kilogrammes can be sent from any point to any other point in 
the German Empire by mail for not to exceed 50 pfennige, or 12 cts. of 
our money. So important a benefit is this deemed to be to the citizens 
of that empire, that the German government maintains an agency of its 
parcels post system in the cityof New York. But Mr. Wanamaker has 
given us nothing in this regard, — giving color to the suspicion that it 
is because he is personally interested on the side of the common carrier, 
and generally in the rule of the corporation. And so it is that a small 
package cannot be sent to Europe except through the agency of a private 
express company, the charges of which involve in every case with which 
we are acquainted, an enormous swindle. 


REPARATION BY THE STATE FOR JupictaL Errors. — We cheerfully 
print the following courteous dissent by the New York Law Journal 
from the view of this question taken by us in a former number of this 
REVIEW. 


The opening editorial paragraph of the AMERICAN Law Review for July- 
August, 1892, calls up a suggestion which has doubtless crossed the minds of 
many legal students. 

“It is well known that innocent men are sometimes convicted of crime, and 
undergo punishment, and their innocence is afterwards clearly and conclusively 
established. In such a case, why should not the State re-imburse them for 
having suffered as a consequence of judicial error? It is sometimes said that 
such men are martyrs, in the highest sense of the term. That is true; but 
when the State discovers that it has wrongfully made a martyr of aman, why 
should it not endeavor to make reparation, as far as possible? The system of 
reparation for judicial errors exists, as is well known, in some of the nations of 
continental Europe. Can any man suggest a single reason why it should not be 
adopted in the United States, which claims to be not only the freest but the 
most enlightened of the nations, but which, nevertheless, clings with persistent 
tenacity to some of the most barbarous principles of the common law? ”’ 

The Michigan Law Journal for September refers to this paragraph, and 
without expressing a definite opinion on the query propounded, indorsesit as a 
profitable subject for discussion in legal journals. The Review does not state 
the details of its project at all definitely, but we do not believe that any real 
necessity exists for general legislation to cover such cases as it describes. In 
America, certainly, if not in England, the proposal of our contemporary would 
usually involve indemnity for errors not of courts but of juries. In some 
American communities the jury is made judges of both law and facts in crim- 
inal cases. The Flack case in our own State,! was a striking example of the 


1 People v. Flack, 125 N. Y. 324. 
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strictness with which the purely judicial function is limited even in States where 
the jury is not expressly authorized to interpret the law. We have frequently 
pointed out the extremely liberal, and, as we think, unjustly discriminating 
privileges of appeal accorded to a prisoner by the laws of New York. In the 
consideration of the question of guilt by the jury we believe the defense is 
always given the benefit of any rational doubt. If a man’s daily life is such 
that he is a legitimate object of general suspicion, he should not be heard to 
complain when suspicion for a particular crime fastens on him. Let direct 
proof of his guilt be required by all means. No matter how vicious he may 
have been, it would be a judicial crime to convict him on his established crim- 
inal record in order to appease a popular demand for somebody’s condemna- 
tion. But his record would be an equitable defense to the State for his being 
compelled to stand trial, or even, if circumstantial evidence bear heavily 
against him, for a wrongful conviction. Trial by jury in the United States is 
really trial by public opinion in epitome. With regard to the recent Borden 
case in Connecticut, the comments of newspapers and of average citizens in 
conversation offer a fair indication of what the verdict would be if the question 
of the guilt of the accused daughter were at present submitted toajury. The 
whole country, while profoundly interested, is in a state of suspension of judg- 
ment over the case; and this illustrates the independent, judicial attitude of the 
people towards questions of fact, and is a strong argument in favor of the 
retention of the jury system. At an earlier stage of democratic development 
we believe there would have been a popular clamor for Miss Borden’s imme- 
diate trial and execution, because there exist some suspicious circumstances, 
and she is the only person now known to the public to whom suspicion may 
attach. Probably a jury could not be found to-day in any State of the Union to 
convict her on the evidence as itstands. The truth is that under the prevailing 
criminal law and practice of the United States the danger of an innocent per- 
son’s suffering the penalty of a crime is infinitesimal. All of the miscarriages 
of justice are the other way. The recent abuse of the pardoning power in the 
King case in Tennessee illustrates the extreme difficulty of getting a murderer 
to the gallows, even though his guilt*be practically conceded and judicially 
established! With the utmost respect for the acuteness and the authority 
of our learned contemporary, we would be unable to join it in advocating a 
project of doubtful constitutionality and, as we think, not of appreciable prac- 
tical necessity. 


Tue DirreReNce BETWEEN THE NEGRO AND THE CoRPORATION: AN 
HistoricaL SitHovette.— In the Dred Scott decision? the court held 
that a free negro of the African race, whose ancestors were brought 
to this country and sold as slaves, was not a citizen, within the meaning 
of the constitution of the United States, so that he could bring an 


1 See the able and conclusive opin- 2 Dred Scott v. Sanford, 19 How. 
ion of the Supreme Court of Tennes- (U. 8S.) 393. 
see in this case, 20 Southwestern 
Reporter, 169. 
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action in a circuit court of the United States. He was not only not 
entitled to the privileges and immunities of a citizen of the United 
States, but he was not even a citizen for the purpose of maintaining an 
action in one of those courts for an assault and battery committed 
upon himself and upon his wife and daughter, — for that was the pre- 
cise action brought by Dred Scott, in which the famous decision was 
rendered. He was in a worse position than an alien, and in a worse 
position than even an alien of African descent; because, by the con- 
stitution and the judiciary act, an alien can bring an action against a 
citizen in the courts of the United States,’ nay even he was worse off 
than the corporation. For the same court had already held, in sub- 
stance, and afterwards in express language, that, for the purposes of 
Federal jurisdiction, a corporation is conclusively presumed to be a 
citizen of the State under whose laws it is created.? 

The wonderful consistency of these two propositions may be discov- 
ered in the fact that while a ‘‘ nigger,’’ to use the polite language of 
the days of the Dred Scott decision, or, to be a little more polite, a 
‘‘niggro,’’? could not maintain any action for the protection of his 
rights in a court of the United States,—in fact had no country, as the 
Dred Scott decision held,— yet a number of ‘‘niggers’’ could, by 
organizing themselves into a corporation, make themselves ‘‘ citizens,’’ 
so as to acquire the right to maintain actions in the courts of the United 
States. While poor Dred Scott, a negro domiciled in Missouri, could 
not maintain an action of trespass for damages for an assault and bat- 
tery upon himself and upon his wife and daughter in one of the courts 
of his country, yet an African church incorporated under the laws of 
Massachusetts, or any other of the northern States, could maintain an 
action of trespass, if other circumstances giving jurisdiction to the 
United States court existed. And yet it is expected that we are to fall 
on our knees and descend into a fetish worship of the decisions of a 


1 Const. U. S. Art. 3, § 2, Act. Sept. 
24,1789, ch. 20, § 11; Rev. Stat. U. 
8., § 629. 

2 The following cases hold this in 
substance, by declaring that it will be 
conclusively presumed that the mem- 
bers of the corporation are citizens of 
the State creating it. Louisville R. 
Co. v. Letson, 2 How. (U. 8S.) 497; 
Marshall v. Baltimore &c. R. Co., 16 
Id. 314; Covington Drawbridge Co. v. 
Shepherd, 20 Id. 233; Ohio &c. R. Co. 
v. Wheeler, 1 Black (U. S.), 297; dic- 


tum in Paul v. Virginia, 8 Wall. 178. 
Subsequent cases, less modest, de- 
clare ‘that it must now be regarded 
as settled law that, where rights of 
action are to be enforced, it [a corpor- 
ation] will be considered as a citizen 
of the State where it was created, 
within the clause extending the judi- 
cial power of the United States to 
controversies between citizens of dif- 
ferent States. Railway Co. v. Whitton, 
13 Wall. (U. S.) 283. 


, 
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tribunal merely because it possesses the last word upon the question, 
and is the conclusive judge of its own powers. 

Notwithstanding the eulogies which have been offered to the mem- 
ory of Chief Justice Taney (many of them deserved), the men of our 
generation —and especially the young men, can hardly read his opin-" 
ion in the Dred Scott decision without a blush of shame. He opened 
the opinion on the merits with the inquiry whether the general 
terms used in the constitution of the United States, as to the rights of 
man and the rights of the people, were intended to include persons of 
African descent, or to give to them or their posterity the benefit of 
any of its provisions; and on historical grounds he answered this 
question in the negative. He did not, however, as has been charged, 
say in direct terms that the negro had no rights which the white 
man was bound to respect; but he said it in indirect terms. He, 
in the first place, said that, under the conceptions which existed at the 
time of the declaration of independence and of the formation of the 
constitution of the United States, the negroes had no such rights; 
and he therefore held that the provisions and recitals of those instru- 
ments concerning the rights of man did not apply to persons of 
African descent, although such persons were free and not bond. 
His language was as follows: ‘‘They had for more than a century 
been regarded. as beings of an inferior order, and altogether 
unfit to associate with the white race either in social or political 
relations; and so far inferior that they had no rights which 
the white man was bound to respect; and that the negro 
might justly and lawfully be reduced to slavery for his benefit. 
He was bought and sold, and ‘treated as an ordinary article of 
merchandise and traffic, whenever a profit could be made by it. 
This opinion was, at that time, fixed and universal in the civilized por- 
tion of the white race. It was regarded as a maxim in morals as well 
as in politics, which no one thought of disputing, or supposed to be 
open to dispute; and men in every grade and position in society daily 
and habitually acted upon it in their private pursuits, as well as in mat- 
ters of public concern, without doubting for a moment the correctness 
of this opinion. And in no nation was this opinion more firmly fixed, or 
more uniformly acted upon, than by the English government and 
English people.’’ And he went on with this species of reasoning, and 
on this historical basis came to the conclusion above stated, which was 
that a negro, bond or free, never had been and could notbe, under the 
constitution of the United States, any part of the body politic, or a 
member of the people, and hence a citizen of the United States; but 
that he had been, and still was to be regarded, for the purposes of 
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his right of protection by an action in the courts of the country where 
he was born, a sort of social pariah, having no civil rights whatever, 
except, perhaps, the right to be whipped, the right to be hanged, and 
the right to be damned. The monument of infamy built by Taney and 
the five judges who concurred in that decision will be, in the judgment 
of posterity, as great as that which has been piled upon the grave of 
Torquemada. It is almost incredible that a court which could have 
rendered the Dartmouth College decision in violation of all proper 
canons of interpretation, knowing that the authors of the Federal consti- 
tution never intended such an interpretation or such a result; that a 
court that could erect a corporation aggregate into a ‘*‘ citizen’’ for the 
purposes of jurisdiction, could have brought itself to hold, for mere 
party purposes, and upon pretended historical grounds, that the mere 
circumstance of a man’s ancestors having been seized in Africa by 
slave-hunters and brought to this country as slaves, conclusively 
deprived him of the rights of a citizen of the United States. When we 
say that the decision was rendered for party purposes, we speak advis- 
edly, in view of the well known fact that the opinion of the court 
was ready for delivery before the court adjourned in the spring of the 
year 1856, but that it was held up, under the advice of the Democratic 
party leaders, until the fall of that year, for fear that its delivery in the 
spring might unfavorably influence the presidential election about to 
take place. It is scarcely to be doubted that, if the decision had been 

rendered in the spring the feeling against slavery would have acquired 
such momentum in consequence of it as would have resulted in the 
election of Fremont, a thing which would have changed the whole 
course of our national history ; for with that adventurer and semi-lunatic 
in the presidential chair, the course of subsequent events could not be 

predicted with any certainty. It might have left us a divided nation 
to-day; and those who see the hand of God in history will not have to 

stretch their imaginations far to conclude that Divine Providence may 

have paralyzed the courage of the judicial conspirators who had pre- 


pared this decision, so as to induce them to hold it up until after the 
presidential election of that year. 


SyLiaBus By THE Court. — It is not generally known that in several 
of the States the judges are required to prepare syllabi of their decis- 
ions, and these are the official precedent for the determination of 
future cases, and the opinion of the court is regarded as the opinion of 
the particular judge who writes it. Such is the case with the Supreme 
Court of Nebraska; and lawyers in other States will read with curious 
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interest the following proposition in a syllabus of one of the late decis- 
ions of that court: — 


“There is an unwritten rule in this court that the members thereof are 
bound only by the points stated inthe syllabus of each case. Each judge in the 
body of an opinion necessarily must be permitted to state his reasons in his 
own way, without binding the members of the court to assent to all such rea- 
soning, although they may concur in the conclusions reached.’’! 


If the opinion is not the opinion of the court, and if its reasoning is 
not to be followed by the court in future cases,—then the question 
arises, what is the use of filing the opinion at all? Why should an 
opinion be filed which is no more than the opinion of the particular 
judge who writes it? The judges of some appellate courts who are 
perpetually hampered and even brow-beaten by their associates into 
changing their opinions so as to fit the idiosyncracies of other minds, 
will be glad to learn that there is at least one court where the judge 
who writes the opinion is permitted to give his reasons for his conclu- 
sions in his own way. 

It may be gravely doubted whether the practice of requiring judges 
to make head notes of their own opinions results in securing as good a 
syllabus as could be drawn by a competent reporter. The head notes 
of the decisions of some of the former judges of the Supreme Court of 


the United States who were in the habit of making their own head notes, 
were notoriously bad. They made an abstractof all the reasoning, and 
the point decided was obscured and lost. This is the case with the 
following head note of a decision of the Supreme Court of Appeals of 
West Virginia, which has just fallen under our eye. 


1, A common carrier of passengers is one who undertakes for hire to carry 
all persons indifferently who may apply for passage, so long as there is room, 
and there is no legal excuse for refusing. 

2. Every one riding in a railroad car is presumed prima facie to be there law- 
fully, as a passenger having paid, or being liable when called on to pay his fare. 

8. It is the duty of the carrier to treat the passenger properly, and carry him 
safely, to protect the passenger against any injury from the negligence or will- 
ful misconduct of its servants while performing the contract, and of his fellow- 
passengers and strangers, so far as practicable. 

4, The common carrier of passengers is not an insurer of their safety or of 
their proper treatment, but is liable for their injury or improper treatment, due 
to the negligence or willful misconduct of its servants while engaged in executing 
the contract. 

5. The common carrier of passengers is liable for the false imprisonment of a 
passenger, made or caused to be made by its conductor in charge of the train, 


1 Halliday ». Brown, 51 N. W. Rep. 839. 
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during his execution of the carrier’s contract to treat properly and convey 
safely. 

6. Section 381, c. 145, of the Code, which enacts, among other things, that 
“the conductor of every train of railroad cars shall have all the powers of a 


conservator of the peace while in charge of the train,’’ does not relieve the 
carrier of passengers from such liability. 


7. A case of false imprisonment of a passenger by the conductor in which 
these principles are applied. 


In regard to the first paragraph of this so-called ‘‘ syllabus ’’ it may 
be appropriately said, in the language of the first grave-digger, ‘‘ Every 
fool knows that.’? Every lawyer who knows anything knows the 
general principles of the law upon which the courts act, and there is 
no sense in their being repeated in every syllabus of every case. The 
point at issue, about a railroad company being liable for the false 
imprisonment of a passenger by its conductor, is the real point decided 
in the case, and to that point the syllabus ought to have been confined. 
About that there is just as little doubt that the railroad company is 
liable for the false imprisonment by its conductor, because it has 
engaged by contract to carry the passenger safely, and the false 
imprisonment is a violation of the duty which it undertakes. It is 
furthermore a public duty, and hence its willful violation furnishes 
ground for exemplary damages. 


Tue VaLve or DissEntinc Oprntons. — In the recent case of Hocka- 
day v. County Commissioners,} decided in the Supreme Court of Colorado, 
Bissell, J., introduces a dissenting opinion, with the following observa- 
tion: — 


“ The algebraic representation of the unknown quantity ‘ x’ probably well ex- 
presses the value and usefulness of a dissenting opinion in judicial proceedings. 
The universality of the custom, coupled with the importance of the present 


inquiry, has led to the labor and the possible incumbrance of the reports with 
this opinion.”’ 


We do not agree at all with this observation. If there is an impor- 
tant principle involved, it is the duty of the judge who thinks that his 
associates are going wrong to dissent, and to state publicly the reasons 
for his dissenting, and he ought to be required so to do by the constitu- 
tional or statute law which governs his court. The habit of comprom- 
ising ought not to be too freely indulged in in the consultation room 
of the appellate courts. It results in this,—that one dominating 


1 29 Pac. Rep. 287. 
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mind, one self-conceited and obstinate judge, will be the court— 
a thing which it is well known has often happened. A single persis- 
tent, obstinate, domineering judge in the Supreme Court of Missouri 
has succeeded, after the lapse of years, in finally enforcing his 
dissenting opinions upon the court as the conclusion of a majority in & 
number of cases, and he has done it by mere persistence and combat- 
iveness. We do not therefore concur in the following observation of 
the New York Law Journal upon this question :— 


“We should, therefore, recommend to a judge at any time about to dissent to 
search earnestly for some basis of compromise which is not inconsistent with 
his own strong convictions, and especially to endeavor to eliminate the element 


of personal predilection of opinion which may have drawn him into a private 
rut.”’ 


It is no part of the duty of a judge to try to argue himself into the 
conclusion of his associates. It is his duty to proceed by his own 
process of reasoning to his own conclusion, and then if after carefully 
and judicially comparing his reasoning with that of his associates, he is 
unable to yield his views to theirs, it is his duty to the public, if not to 
the litigants in a particular case, to dissent and publish his dissenting 
views. If the question is new, if it is a question of interpretation, if it 
is a great question involving public interests, the dissenting opinion is 
liable, in consequence of the court being further educated upon the 
subject, to become the opinion of the court, and this has often happened. 
The dissenting judge is not the worst judge, although he may some- 
times seem to be such. The worst judge is the judicial bully, who suc- 
ceeds in nearly every case of disagreement in enforcing his views upon 
a majority of his weak associates. - He comes to be the court, and his 
idiosyncracies and conceits come to be the laws. 


Copyricut: Lrrerary THEFT UNDER THE GUISE OF ComMENT, CRITI- 
cism oR ILLustration.— We take the following from the Law Journal 
(London): 


“Tn relation to literary theft the editor of the Nineteenth Century has published, 
in a recent number of his magazine, an emphatic condemnation of the ‘mon- 
strous extent to which an organized system of plunder is carried in certain 
quarters.’ ‘Under pretense,’ writes he, ‘ of criticism and the transparent guise 
of sample-extracts, the whole value of articles and essays— which may and 
frequently have cost a review hundreds of pounds — is offered to the public for 
a penny or even a half-penny,’ and he adds that ‘a determination has been 
arrived at to make an example of such pilferers.’ The cases are numerous in 
which the defense of literary piracy on the ground of ‘ comment, criticism, or 
illustration’ has been unsuccessfully raised. Perhaps the best example is 
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Campbell v. Scott.! In that case (as cited in ‘ Scrutton on Copyright,’ 2d edit. 
p. 123) the defendant had published a volume of 790 pages, thirty-four of 
which pages were taken up with a critical essay on English poetry, while 
the remaining 738 were filled with complete pieces and extracts as illus- 
trative specimens. Six poems and extracts, amounting to only 733 lines in 
all, were taken from copyright works of the plaintiff, who obtained an injunc- 
tion against the continued publication, on the ground that no sufficient critical 
labor or original “work on the defendant’s part was shown to justify his selec- 
tion. Nota few of these thieves think that an acknowledgment of the source 
from which they steal will excuse them. This view is quite unsound, as was 
shown by Scott v. Stanford.2? There the plaintiff had published certain statis- 
tical returns of London imports of coal, and the defendant, ‘ with a full ac- 
knowledgment of his indebtedness’ to the plaintiff, published these returns, as 
part of a work on the mineral statistics of the United Kingdom, the extracted 
matter forming a third of the defendant’s work. ‘The Court,’ said Vice-Chan- 
cellor Page Wood, ‘can only look at the result, and not at the intention,’ and 
he granted an injunction without hesitation. Similarly, the verbatim extracts 
from law reports in Sweet v. Benning,’ which Chief Justice Jervis described as 
a ‘mere mechanical stringing together of marginal or side-notes which the 
labor of the author had fashioned ready to the compiler’s hands,’ were declared 
by the Court of Common Pleas to be piratical, and it is impossible to glance at 
the cases without seeing that, if examples are really about to be made, the 
p lferers will have a very hard time of it.” 


Tue SuproseD CoNCLUSIVENEsS OF A Lanp TRANSFER CERTIFICATE 
UNDER THE Torrens System has been regarded as the essential feature 
of the system and the feature which has more than anything else recom- 
mended the system to the general public. Confidence in this feature 
of the system has been somewhat rudely shaken by the recent decision 
of the privy council of England in the case of Gibbs v. Messer,4 on 
appeal from Victoria. Before this decision it was generally supposed 
that one purchasing or taking a mortgage of land under this system, 
need not investigate in any way the title of the person who holds a cer- 
tificate of ownership, and that, certainly, after the purchaser or mort- 
gagee had received his certificate he had an indefeasible title. But 
the result of this decision is that the confident purchaser or mort- 
gagee may be affected by the infirmities of the title of the registered 
owner, and that such purchaser or mortgagee must ascertain at his 
own peril the existence and identity of the registered owner, the author- 
ity of any agent of his to act for him, and the validity of the deed or 
mortgage under which the purchaser or mortgagee claims. The facts 
of the case of Gibbs v. Messer were shortly these. Mrs. Messer, a lady 


111 Simon, 31. 316 C. B. 459. 
2 36 Law J. (Ch.) 729. 4 (1891) Appeal Cases, 248. 
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who resided in Scotland, but who possessed land in Victoria, the title to 
which was registered under the colonial system, gave her husband a 
power of attorney enabling him to sell or mortgage. The husband 
joined his wife in Scotland, and left behind him in the colony in the 
hands of his solicitor, Creswell, the power of attorney and his wife’s 
duplicate certificate of title. The solicitor, in 1885, forged a trans- 
fer by the husband as attorney, to ‘*‘ Hugh Cameron,’’ a fictitious 
and non-existent person, and got that person registered as proprietor. 
He then forged a mortgage, by the fictitious and non-existent person, 
to real and existent persons, and that mortgage was registered as an 
incumbrance on the title of the fictitious and non-existent person. In 
1886 Mr. Messer returned to the colony, when these frauds were 
discovered and Creswell absconded. 

Mrs, Messer took proceedings to have herself re-registered as pro- 
prietor of the land freed from the registered mortgage. The Victorian 
courts ordered that she should be so re-registered, and that the mort- 
gagees should be repaid their money out of the insurance fund which 
is established in Victoria, for the purpose of providing compensation in 
eases of fraud. Mr. Gibbs, the registrar in Victoria, objected to the 
order so far as it affected the insurance fund, and the privy council on 
appeal sustained his objection, the result being that the mortgagees 
lost their money and had to pay all the costs. Lord Watson, delivering 
the judgment of the privy council, said: ‘* Their lordships do not pro- 
pose to criticise in detail the various enactments of the statute relating 
to the validity of the registered rights. The main object of the act, 
and the legislative scheme for the attainment of that object, appear to 
them to be equally plain. The object is to save persons dealing with 
registered proprietors from the trouble and expense of going behind the 
register in order to investigate the history of their author’s title, and 
to satisfy themselves of its validity. That end is accomplished by 
providing that every one who purchases, in bona jide and for value, 
from a registered proprietor, and enters his deed of transfer or mortgage 
on the register, shall thereby acquire an indefeasible right, notwith- 
standing the infirmity of his author’s title. In the present case, if Hugh 
Cameron had been a real person whose name was fraudulently registered 
by Creswell, his certificates of title, so long as he remained undivested 
by the issue of new certificates to a bona fide transferee, would have 
been liable to cancellation at the instance of Mrs. Messer; but a mort- 
gage executed by Cameron himself, in the knowledge of Creswell’s 
fraud, would have constituted a valid incumbrance in favor of a bona 
jide mortgagee. The protection which the statute gives to persons 
transacting on the faith of the register is, by its terms, limited to those 


\ 
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who actually deal with and derive right from a proprietor whose name 
is upon the register. Those who deal not with the registered proprietor, 
but with a forger who uses his name, do not transact on the faith of the 
register; and they cannot by registration of a forged deed acquire a 
valid title in their own person, although the fact of their being registered 
will enable them to pass a valid right to third parties who purchase from 
them in good faith and for onerous consideration. * * * Al- 
though a forged transfer or mortgage, which is void at common law, 
will, when duly entered on the register, become the root of a valid title, 
in a bona fide purchaser by force of the estate, there is no enactment 
which makes indefeasible the registered right of the transferee or mort- 
gagee under a null deed. The mortgagees cannot bring themselves 
within the protection of the statute, because the mortgage which they 
put upon the register is a nullity. The result is unfortunate, but it is 
due to their having dealt not with a registered proprietor, but with an 
agent and forger, whose name was not on the register, in reliance upon 
his honesty. In the opinion of their Lordships, the duty of ascertaining 
the identity of the principal for whom an agent professes to act with 
the person who stands on the register as proprietor, and of seeing that 
they get a genuine deed executed by that principal, rests with the 
mortgagees themselves ; and if they accept a forgery they must bear the 
consequences.’’ 

A writer in the Law Quarterly Review,! referring to this decision 
says: ‘‘The principle on which the decision proceeded is familar 
enough. Its application was what is startling. * * * I may be 
permitted to say that if the law is allowed to remain in that state, 


{) registration of title becomes a farce.”’ 


\ Tue Albany Law Journal continues to hold us up to the ridicule of 


its fourteen hundred subscribers as ‘‘ the Great Corporation Killer.’’ 


That alleged journal ought to change its name to ‘‘ the Exhausted 
Receiver.”’ 


LAWYERS IN THE British Hovse or Commons. —The Canada Law 
Journal says: ‘‘ It is said that there are not quite so many lawyers in 
the British House of Commons in this parliament as in the last. At 
present there are 143 barristers and 21 solicitors, making a total of 
164, or about a quarter of the entire roll of members. Last parliament 
there were 150 barristers and 17 solicitors, or a total of 167. Of doc- 
tors and surgeons there were only 10, and one clergyman — one too 


1 April 1892, p. 151, et seq. 
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many according to our way of thinking. In this country the medical 
profession number more in proportion though we cannot at present 
give the exact figures. The class known as the ‘ honest yeoman’ of 
the country (a class, by the way, that is not at all more honest than 
any other class, and peculiarly susceptible when money is about at 
election times) make much ado about having so many lawyers in the 
House, but with admirable consistency continue to send them there 
largely as their representatives.’ 


Tue Cuicaco Cottece or Law. — One of the most successful law 
schools in the country, the Chicago College of Law, at the head of 
which are Hon. Joseph M. Bailey, Chief Justice of the Supreme Court 
of Illinois, and Hon. Thomas A. Moran, late a justice of the appellate 
court of that State, pursues the policy of holding its recitations and lec- 
tures in the evening. ‘The school numbers over 360 students in regular 
attendance, and its work is practical and useful. 


Tue Lire anp Services OF GeneRaL WILLiAmM R. Davie. — One of 
the most entertaining pamphlets which has come to us in a long time 
is the printed address of Hon. Walter Clark, of the Supreme Court of 
North Carolina, delivered at a celebration, on the battlefield of Guil- 
ford court-house, on the 4th of July, 1892, on the life and services of 
Gen. William R. Davie. The address is not only admirable in its man- 
ner, but the matter is replete with interest from beginning to end. 
Judge Clark has almost rescued from oblivion the name of one of the 
most meritorious officers of the Reyolutionary war. After the close of 
the war he took rank as one of the first lawyers in his State, if not the 
very ablest. Unless his character as a lawyer is overdrawn by the ad- 
dress of Judge Clark, he is entitled to be regarded one of the first law- 
yers which this country has produced. For twenty-five years he had a 
varied public experience, and when the war of 1812 broke out he de- 
clined the appointment of major-general, tendered to him by President 
Madison and confirmed by the senate. The appointment was then, in 
his stead, bestowed on William Henry Harrison, who in the succeeding 
fall fought the so-called battle of the Thames, in which the Indian chief 
and medicine man Tecumseh was slain. This battle made the hero of 
it, and also his grandson, president of the United States. Notwith- 
standing his ability asa lawyer and his skill as adraughtsman of wills, — 
for he drew some of the most famous wills of North Carolina which 
were drawn during his time, not one of which except his own was ever 
assailed, — yet as the draughtsman of his own will he had a fate some- 
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what parallel to that of Lord St. Leonards, Governor Tilden, President 
Polk, and other famous lawyers. Judge Clark says that ‘‘ the contest 
over Governor Davie’s will has just been settled by a decision of the 
Supreme Court of the United States, filed the 18th of March of this 
year (1892) in the case of Bedon v. Davie,! a very interesting case.”’ 

The following inscription upon his tomb, characterized by Judge 
Clark as ‘‘ modest and truthful,’’ is said to have been written by his 
friend, Governor Gaston, of South Carolina: — 


In this grave are deposited the remains of 
WILLIAM R. DAVIE, 


The Soldier, Jurist, Statesman and Patriot. 
In the Glorious War for 


AMERICAN INDEPENDENCE 


He fought among the foremost of the Brave. 
As an advocate at the Bar, 
He was diligent, sagacious, zealous, 
Incorruptibly Honest, of Commanding Eloquence. 
In the Legislative Hall 
He had no superior in enlarged vision 
And profound plans of Policy. 
Single in his ends, varied in his means, indefatigable | 
In his exertions, 
Representing his Nation in an important Embassy, i 
He evinced his characteristic devotion to her interests | 
And manifested a peculiar fitness for Diplomacy. 
Polished in manners, firm in action, 
Candid without imprudence, wise above deceit, 
A true lover of his Country, | 
Always preferring the People’s good to the People’s favor. i 
Though he disdained to fawn for office, | 
He filled most of the stations to which Ambition might aspire, 
And declining no Public Trust, 
Ennobled whatever he accepted | 
By true Dignity and Talent 
Which he brought into the discharge of its functions. 
A Great Man in an age of Great Men. 

In life he was admired and beloved by the virtuous and the wise. 
In death he has silenced calumny and caused envy to mourn. 
He was born in Edinburg? 1756, 

And died in South Carolina in 1820. 


Tae Mapras Law Journat. — We have received the October num- 
ber of this periodical. It is published every month at Madras, India, 
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by V. Kalyanaram Aiyar, at an annual subscription of one guinea for 
foreign countries. ‘The editors are the Hons. C. Sankara Nair, B. A., 
B. L.; V. Krishnaswami Aiyar, B. A., B. L., and P. R. Sundara 
Aiyar, B. A., B. L. We have looked it over with interest. It strikes 
us as entitled to rank as a first-class professional journal. It is well 


printed, on clear and good paper. We welcome it to our exchange 
list. 


A Protest aGatnst DiscouRTESY FROM THE Bencn. — The Irish Law 
Times, in its issue of November 12th, thus enters its protest against 
what seems to have been a wanton affront to two distinguished members 
of the Irish bar from Mr. Justice Mathew, a judge appointed by the 
government to preside over the Evicted Tenants’ Commission for Ire- 
land. We note that some of the conservative secular journals, and 
even as distinguished a statesman as Lord Salisbury, have been abusing 
Mr. Justice Mathew, in language which seemed highly indecent when 
applied to a judge who has the misfortune of being made president of 
a quasi-political commission; but if the description which we print 
below of his conduct toward these members of the Irish bar is not 
overdrawn, he has certainly laid himself open to public censure: — 


At the opening of the Evicted Tenants’ Commission on the 7th inst., presided 
over by a judge specially sent from England in that capacity, there occurred a 
scene which no one can read of —as reported in the daily papers— without 
regret. On that occasion the learned judge (who is stated to have declared 
that the court over which he presided was not a court of law, nor bound by 
the technical rules of evidence) permitted himself to use, towards two of the 
most eminent members of the Irish bar, language and conduct of a kind to 
which we are not accustomed in this country, and which probably have caused 
as much regret to him as they have caused pain to every member of the legal 
profession in Ireland. The Irish bar has always maintained a universally 
acknowledged reputation for courtesy to the bench, personal dignity, and, 
above all, independence in the discharge of its duties in the most trying cases 
which have occurred, especially in political cases; and the Irish bench have 
always recognized this, and responded with, at least, equal courtesy, dignity, 
and forbearance. It has remained, however, for Sir James Mathew to describe 
the conduct of some of the foremost members of the Irish bar as “‘ impertinent 
and disgraceful,” to read them a lesson on the conduct of counsel in court, and 
to request them to withdraw. We should have thought that a member of the 
English bench would have been the last person in the world to so far forget 
himself as to behave in such an unprofessional and overbearing manner to any 
member of the bar — English or Irish. That we were mistaken in this idea has 
come asa painful surprise to us. It is not from the point of view of any politi- 
cal party or section of the community that we regard this matter. We make 
this protest, not only on behalf of the bar of Ireland— who feel deeply and 
acutely this affront offered te their body at large in the person of Mr. Carson, 
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Q. C., M. P., and Mr. Kenny, Q. C., M. P.,— but also on behalf of the public, who 
have aright to feel that in retaining the services of an Irish barrister they can 
rely on his perfect independence and fidelity to their interest; a reliance which 
has hitherto never been betrayed under the most trying circumstances, when 
placed in them by the poor, the wretched and the proscribed, and which the 
rich and noble have an equal right to demand from their advocates. This is 
no question of party, politics, or class, but one which involves liberty of thought 
and freedom of action. For the independence of the bar is a necessity and test 
of a free country. 


Is a Protective Tarirr ConstitvTIONAL? — Elsewhere we print an 
able paper taking the negative view of this question, —a question 
which has lost none of its interest from the fact that, at the recent 
presidential election, it passed out of the domain of wind into that of 
practical statesmanship. To guard againt the supposition that we are 
taking merely a partisan view of this question, we take leave to say 
again — what really ought to be of the least consequence — that the 
writer of this note does not believe in the McKinley tariff law and voted 
against it the last election. This question, as a question of con- 
stitutional interpretation, was certainly not settled in the negative by 
the recent presidential election; though the will of a great majority of 
the American people was unmistakably expressed in favor of a reduc- 
tion of many of the excessive tariff duties imposed by the so-called Mc- 
Kinley law. We do not for one moment believe that the party which 
has been placed in control of the government will come forward in Con- 
gress (and they will have both branches, as well as the executive chair) 
with a programme which denies the power on the part of Congress to 
deal with our foreign trade relations in the most plenary manner. They 
will, however, move to make such reductions or alterations of existing 
customs duties as will more nearly conform to the popular conception 
of expediency and justice. We do not intend to say much further 
upon this question. It has come to be pretty well understood by the 
American people that the party conventions which come together to 
nominate presidential candidates and to put forth ‘‘ platforms,’’ are not, 
in the proper sense of the word, deliberative bodies. They are noisy 
assemblages, struggling tumultuously in favor of different candidates 
and in favor of opposing interests. Their session is limited to three or 
four days, as a general rule, and the conditions for staid deliberation 
do not exist. Their ‘‘ platforms”’ almost invariably begin by ‘‘ arraign- 
ing’’ the opposing party for all sorts of crimes and misdemeanors, and 
then they put forth declarations of their own principles, either in the 
form of glittering generalities or of unfortunate and conspicuous blund- 
ers. This is illustrated by the work of both of the leading party con- 
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ventions of this year. After having made a complete failure of their 
attempt to pass the so-called force bill, for the reason that it became 
apparent that the country repudiated it in advance, the Republican 
delegates at Minneapolis were so foolish as to revive it in their party 
platform. The Democrats at Chicago, on the other hand, instead of 
repeating in their platform some of the judicious declarations of their 
previous party platforms in favor of revenue reform, undertook to lay 
down a principle of constitutional interpretation of the most enormous 
absurdity, —a principle denying to Congress the power to lay duties 
except for revenue only. ‘They also inserted in their platform a demand 
for the repeal of that part of the national banking act which imposes a 
tax upon the circulation of banks other than national banks, although 
no general public opinion existed calling for such a measure, and 
although no public discussion had preceded their sudden declaration, 
If the American people had for one moment supposed that the Demo- 
cratic party was sincere in that declaration and that that programme 
would be attempted with the approbation of Mr. Cleveland, he could not 
have been elected. He could not have carried his own State or any 
other Eastern State. The country evidently regarded it as a piece of 
that lunacy which is liable to crop out at any time in the platforms of 
those bodies which meet to nominate candidates for the presidency and 
vice-presidency. If the civil war had not resulted in saving the Union, 
but had nevertheless given us a stable currency in place of the wretched 
currency which we had down to that time, it would have paid its cost in 
blood and treasure. 

Passing now from this aspect of the case, we advert to the fact that 
there was a discussion on the subjeet whether a protective tariff is con- 
stitutional, in the November number of the Michigan Law Journal. 
Honorable Edward Cahill, of Lansing, and Hon. George Ticknor Curtis, 
of Boston, take the affirmative, and Hon. Thos. E. Barkworth takes the 
negative. We are not curious at all to note what is said in favor of the 
affirmative of the proposition, because that is not necessary ; it is only 
necessary to read two or three clauses of the constitution itself. 

But Mr. Curtis’ brief article shows that those who made the constitu- 
tion did not for a moment dream that they were tying the hands of 
Congress in dealing with our foreign commerce. His brief contribution 
is in the following language :— 


“1 differ entirely from Senator Hill in regard to the proper method of 
interpreting the constitution of the United States. It is true that it does not 
say in so many words ‘the Congress shall have power to protect American 
manufactures,’ but it does say in express terms that ‘the Congress shall have 
power to lay and collect taxes, duties, imposts and excises.’ This is one of the 
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express powers of the constitution and it is tobe interpreted by the application 
ef the rule which is applied to all the other express powers. The express 
power is a power to lay taxes, duties, imposts and excises, to defray the expen- 
ses of the government. The incidental power is a power to so lay them as to 
protect and encourage our own industries. The express power would be useless 
without the incidental power, for without the exercise of the latter the people 
of this country could not be in a condition to meet the expenses of their gov- 
ernment. Apparently, Senator Hill has never read the first revenue law of the 
United States, passed in 1789, or the debate in the first House of Representa- 
tives when it was under discussion. In that house there were ten members 
who had been members of the convention which framed the constitution. Mr. 
Madison was the leader on the floor, and he conducted the first revenue bill 
through the House. Washington was President of the United States; Hamilton 
was Secretary of the Treasury; Jefferson was Secretary of State, and Edmund 
Randolph was Attorney-General. If those four men did not know for what 


purpose the first revenue law was enacted and why it was made a highly pro- 
tective tariff, I beg to ask, who did know?” 


Mr. Barkworth plants himself where many of the campaign orators, 
in endeavoring to defend this plank in their platform, planted them- 
selves, on the decision of the Supreme Court of the United States, 
delivered by Mr. Justice Miller, in Loan Association v. Topeka, and 
especially upon the following passage in that celebrated opinion :— 


“There are limitations of the powers of government which arise out of the 
essential nature of all free governments, implied reservations of individual 
rights without which the social compact could not exist and which are respected 
by all governments entitled to the same. Among these is the limitation of the 
right of taxation that it can only be used in and of a public object, an object 
which is within the purpose for which governments are established.” 


We utterly challenge the soundness of this language as a principle of 
constitutional interpretation. We say that it involves nothing less than 
an assertion of power on the part of the judiciary to set aside an act of 
the legislature whenever the judge thinks that the statute is unreason- 
able or against common right; and that is the doctrine into which the 
Supreme Court of the United States is steadily drifting, a doctrine which 
we have been steadily combating and which we will still continue to 
combat. We hold that such a doctrine is utterly inadmissible in a free 
country. We hold that the only sound principle is that, unless the 
judge can put his finger upon a clause of the paramount law which the 
act of the legislature infringes, he is bound to uphold the act of the 
legislature and administer it without reference to his own opinion of its 
justice or expediency. He may regard it as against common right, but 
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he is not put in his office to repeal statutes on that ground. The repre- 
sentatives of the people have taken a different view of it, and that is the 
end of the question. If the question is historically considered it will 
not bear a moment’s debate. No judge in England has ever asserted 
such a power over an act of parliament, and no judge in our country 
can assert any tenable power over an act of the legislature, except on 
the ground that that act conflicts with another law which is paramount 
to it and to which it must yield. Above all things, it does not lie in the 
mouth —so to speak —of the Democratic party, which has done so 
much to defend the autonomy of the States, against Federal encroach- 
ment, to propagate a doctrine which will make the statutes of every 
State in the Union subservient to the mere discretion of the non-elective 
Federal judges. Mr. Justice Miller was a courageous man, but when he 
made the above declaration he was dealing with the legislation of the 
State of Kansas, and he had about the same opinion of the dignity of 
the legislation of that State that he had of the dignity of a regulation of 
a railroad company. He was a courageous judge none more so — 
and yet he never would have dared to apply such a doctrine to an act 
of Congress. 
We have never upheld, and do not uphold the doctrine that Congress 
can justly tax one class of people for the benefit of another class; but 
we do insist that in our external relations the United States is not merely 
masquerading as a nation and a power; that it does not deserve the 
emblazonry of a king’s fool—a cap and bells and a pointless spear; 
but that, in dealing with external affairs, its legislature has at least the 
power which is possessed by the legislature of a British colony. Nor do 
we believe in that species of political philosophy which turns the Ameri- 
can people into a sort of an Old-Man-Afraid-of-Himself — which makes 
them fearful that their liberties will be destroyed by their own represen- 
tatives, whom they elect and whom they can turn out of office every 
two years. 


_ FEDERAL JURISDICTION OF OFFENSES AGAINST ForEIGN SuBJECTS. — 
‘The New York Law Journal contains the following on this subject in 
which we concur: — 


A bill has at last been introduced in the United States Senate, to give the 
Federal authorities jurisdiction over criminal offenses committed within the 
United States against citizens of foreign nations with which we have treaties. 
Jealous as we are of the preservation of the proper integrity of the State 
governments, we think this measure should become a law as promptly as 
possible. If, through unenlightened and fanatical opposition to “ centraliza- 
tion,’’ the bill fails at the present session, the agitation in favor of its policy 
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should be systematically kept up before the people until its adoption becomes 
imperative. The Evening Post, which has advocated the measure ever since its 
necessity was emphasized by the massacre of the Italians in New Orleans, quoted 
in its edition of May 25th, 1892, the following language from Alexander Hamil- 
ton in The Federalist :— 


“The Union will undoubtedly be answerable to foreign powers for the conduct of its 
members. And the responsibility for an injury ought ever to be accompanied by the faculty 
of preventing it. As the denial or perversion of justice by the sentences of courts, as well 
as in any other manner, is with reason classed among the first causes of war, it will follow 
that the Federal judiciary ought to have cognizance of all causes in which the citizens of 
other countries are concerned. This is not less essential to the preservation of the public 
faith than to the security of the public tranquillity.” 


As the Federal constitution expressly charges the United States with 
protecting a State against foreign invasion, the general government should 
have the correlative privilege of overriding the local jurisdictions in cases 
involving causes of and methods of preventing foreign invasions. There is no 
doubt of the power of Congress under the constitution, to pass such a law, and 
we think it equally clear that considerations of diplomatic and domestic 
expediency call for its adoption. 


Freepom From Criwe.—The Western Law Times (Winnipeg) for 
March, 1892, contains the following, under this caption :— 


At the assize which was held by the honorable chief justice in this city last 
autumn, he took occasion to remark on the number of serious offenses which 
were on the docket before him. It is pleasant to think that since that time an 
almost unexampled era of good behaviour has set in, and it seems incredible, 
put none the less true, that not one case arising out of a crime committed since 
the above date has come up for trial at the assizes in all three districts of this 
province, and there has been no necessity to summon the grand jury. At 
Brandon and Portage la Prairie it was the pleasant duty of the respective sher- 
iffs to present white gloves to the presiding judge, and the only criminal case 
tried in Winnipeg was one which was stood over from last assize. Commit- 
ments under the speedy trials act have been exceedingly few, in fact only 
three, and the offenses of a very venial character. So far, so good; but while 
this speaks volumes for the morals of Manitobans, yet we regret, deeply regret, 
that the spirit of litigation, which ought to actuate all good citizens to battle 
for their rights —and if they have no rights, then for the rights which they 
think they ought to have, or privileges at any rate —languishes in a manner 
that is truly deplorable. As an evidence of this lamentable falling-off we turn 
to the civil list of the March assize and find that it resembles the tragic state of 
affairs depicted in the deathless ode of the ‘“‘ Walrus and the Carpenter: ”’ 


“No birds were flying overhead — 
There were no birds to fiy.”’ 


Which may be paraphrased thus: 


“No suits shrewd counsel tried to win — 
There were no suits to try.”’ 
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PrESENTATION OF Cases Berore ApPELLATE Courts. — Hon. W. B. 
Hornblower, in an address before the students of the Columbia College 
Law School, of February 26th, 1892, on the subject of Appellate 
Courts, thus stated his conclusion as to the manner in which cases 
should be presented before such tribunals :— 


«Third. In conclusion, a few practical hints as to the presentation of a 
cause in an appellate court. The first and most important qualification for a 
successful advocate before an appellate tribunal is the ability to concisely, 
accurately, clearly and forcibly state the facts of the case, so far as they are 
material, to enable the court to pass upon the questions of law. Counsel who 
can accomplish this without unnecessary repetition, and without reading to the 
court tedious extracts from the record, has accomplished more than half the 
battle. If the court is made to understand the facts accurately, then in a large 
proportion of cases the conclusions of law follow almost necessarily there- 
from. A second qualification for the counsel in an appellate court is to be able 
to state his law points clearly and incisively, referring briefly to the general 
principles on which he depends, and avoiding as far as possible all tedious 
references to authorities, which should be set forth fully in his printed brief. 
Thirdly, the arts of rhetoric are of little avail nowadays before our appellate 
courts. A few suggestive illustrations are not out of place, nor should the 
advocate disregard such care as may be necessary to choose apt language, and 
to avoid a slovenly or shiftless mode of utterance of his thoughts. Any attempt, 
however, at declamation, or what is commonly known as oratory, before an 
appellate court is wholly out of place, and tends to bring the lawyer who uses 
it into disrepute with the court. Appellate judges are very sensitive to any 
apparent attempt to appeal to their emotions by such elocutionary efforts as 
might be appropriate before a jury, or upon the stump, or even in a legislative 
debate. 

*< Finally, it is the duty of the advocate to be truthful and candid with the 
court. The duties of court and counsel are reciprocal. The court owes you 
the duty of a careful, patient, and respectful hearing; you owe the court the 
duty of a candid, truthful statement of facts, and an equally candid and truth- 
ful presentation of authorities. The lawyer who acquires a reputation in an 
appellate court of misstating the evidence, or of misrepresenting the author- 
ities, soon loses the respect of the court, and is hampered by a presumption 
against him in the presentation of his cause. On the other hand, a lawyer who 
is known to the judges as habitually truthful and straightforward in the presen- 
tation of a case, starts with a presumption in his favor, which from the mere 
stand-point of expediency, aside from the stand-point of professional ethics, is 
of the highest value. I do not mean, however, by calling attention to the ques- 
tion of expediency, to slight the importance of professional ethics. Nothing is 
farther from the truth than the common impression among laymen that the 
lawyer regards everything as justifiable that aids him in winning his cause. 
On the contrary, no honorable lawyer will intentionally misstate the evidence, 
or misquote an authority, or pervert or distort a principle of law for the pur- 
pose of temporary success in the case at bar. I believe no higher standard 
of ethics exists anywhere than the standard in our profession. The great jurists 
who have laid down from the bench the doctrines of justice and equity and 
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right conduct which are the just pride of the common law, were men whe 
were trained in the contests of the bar. You have high standards to live up 
to and high examples to follow, and I believe that the coming generation of 
lawyers will do their part towards upholding these standards and imitating 
these examples.”’ 


ForGery By Erasure. — We reprint from the Michigan Law Journal 
the following brief paper, by Professor Marshall D. Ewell, M. D., LL. 
D., 97 Clark street, Chicago, on the subject of forgery by erasure. 
Professor Ewell is the well known anthor of several important works on 
the law, and is a distinguished expert in making microscopic and 
chemical examinations, which are often of such great importance in 
trials for murder and for forgeries : — 


‘Erasures on written documents with fraudulent intent are usually com- 
mitted in one of two ways, cither by mechanical means, such as the use of a 
rubber or a knife, or by means of the application of some chemical re-agent. 
Erasures by mechanical means always remove a portion of the surface of the 
paper, thereby destroying the polish of the surface, calied ‘ mill-finish.’ By 
this sort of erasure a portion of the substance of the paper is removed, thereby 
making the paper thinner at the spot treated. An attempt is usually made 
thereafter to restore the polish by means of rubbing or the application of some 
sort of size followed by rubbing, but in my experience it is always easy to 
expose forgeries of this sort, it being impossible by any means whatever short 
of a re-manufacture of the paper to restore paper at the point thus treated to its 
original condition. Sometimes where the erasure is not complete it is possible 
to make out a portion of the writing removed; and even if this is not possible 
the treatment of the paper, as already stated, is quite apparent. Chemical 
erasures are usually made by the use of either oxalic acid or chlorine. In cases 
of this sort the liquid applied will always remove the ‘ mill-finish’ of the 
paper, but does not render the paper thinner and in my experience it is in this 
instance as in the former, always impossible to restore the mill-finish so as to 
obliterate the traces left by the application of the liquid. In a majority of 
instances the chemical applied has the effect simply to render the chemical 
constituents of the ink invisible without removing them from the substance of 
the paper; and when this is the case the application of an appropriate re-agent 
will always restore the writing to legibility in whole or in part, and oftentimes 
it will be quite as legible after such restoration as before the application of the 
obliterating re-agent. If it should happen, which is improbable, that the appli- 
cation of the removing agent is so thorough and complete as to prevent the 
restoration of the writing to legibility, it is always possible to show beyond 
controversy that the spot upon which the writing originally has been chemically 
treated, and to make this distinctly apparent by color contrast with the other 
portions of the document. It will appear from the above that it is impossible 
for aforger, however skillful, so to remove written words from paper, whether 
by mechanical or chemical means as not to leave upon the paper clear evidence 
ef his fraudulent attempt. In the preparation of documents where it is probable 
that an attempt will be made to commit the crime of forgery, as for instance in 
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the case of railway tickets by erasure of the name of the purchaser and insertion 
of another name, it is possible so to prepare the paper by chemical treatment, or 
so to prepare the ink with which the written blanks are filled, that the applica- 
tion of a chemical re-agent for the purpose of erasing the written portion will 
so change the general color of that portion of the paper as to defeat the attempt 


and destroy the ticket by making it apparent on the most superficial examina- 
tion that it has been chemically treated.”’ 


Corporations Sore Witsovut Caritat.—In Johnson v. Kessler,} 
it is held, construing sections 1058 and 1064 of the code of 1873 of 
that State, that it is not essential to the coming into existence of a 
corporation that the capital stock fixed in its articles shall be sub- 
scribed, but that it may commence business as soon as its articles are 
filed in the recorder’s office. It is also not to be overlooked that by 
the statute of Iowa ‘‘a single individual may entitle himself to all the 
advantages of this chapter, provided he complies with all its require- 
ments, omitting those which from the nature of the case are inap- 
plicable.’’? It thus seems possible that in Iowa a single individual 
may turn himself into a corporation for pecuniary purposes, and this 
too, without any actual capital or shares. Referring to this remark- 
able statute, an exchange says: ‘‘ The code of Iowa permits ‘ single 
individuals’ to incorporate, thus opening to them the door to perpetual 
existence. Whether it was the intent of the legislature to limit this. 
precious boon to single individuals as contradistinguished from married 
persons is an open question. If such was the purpose of the legis- 


lature, the law is a qpeuies of class legislation which should not be 
upheld by the co 


Scnoots or Potrticat Scrence. — Columbia College, in the city of 
New York, maintains a school of political science, the general purpose 
of which is to give a complete general view of all the subjects of public 
policy, both internal and external, from the three-fold point of view of 
history, law and philosophy. The prime aim is therefore the develop- 
ment of all the branches of the political science. The secondary and 
practical objects are: 1. To fit any man for all the political branches 
of the public service; 2. To give an adequate legal training to those 
who intend to make journalism their profession; 3. To supplement, by 
courses in public law and comparative jurisprudence, the instruction in 


1 76 Ia, 411. 2 Towa Code 1873, § 1088; McClain’s 
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private municipal law, conferred by the faculty of law; 4. To educate 
teachers of political science. The lectures embrace the subjects of 
political and constitutional history; history and political geography ; 
the political and constitutional history of England ; the relation of En- 
gland and Ireland ; the political and constitutional history of the United 
States; the political history of the colonies and of the American rev- 
olution; the United States during the civil war and reconstruction ; 
the political history of the State of New York; the charter and political 
history of New York City; the history of European law, including the 
subjects of primitive law, history of diplomacy; history of the United 
States during the administrations of Lincoln and Johnson; also the sub- 
ject of public law and comparative jurisprudence,— embracing consti- 
tutional and international law, administrative law, Roman law and 
comparative jurisprudence. Then the subject of political economy and 
social science is taken up, and dealt with in a manner too elaborate for 
us to sketch; also the science of finance; and the subject of statistics 
and social science. 


Aw INJUNCTION AGAINST THE Use oF Prorane LancuaGe. — A com- 
ical decision has been rendered in Detroit. It seems that in that 
beautiful and well-ordered city, there is a fellow by the name of Dunn, 
who, not having the fear of God before his eyes, but being thereunto 
moved by that old arch-serpent, the devil, and otherwise determined to 
exercise upon his own premises the inalienable rights of an American 
citizen,— did swear and curse thereon, by day and by night, in such a 
loud manner as to annoy his neighbors, and to make himself a public 
nuisance. A young lawyer by the name of Wetherbee, just out of the 
law school, putting in practice some of the theoretical law there 
imbibed, filed a bill in equity against Dunn, in the circuit court of 
Wayne county, to enjoin him from continuing the practice of annoying 
his neighbors by loud and profane language uttered on his own prem- 
ises ; for though a man may do what he likes with his own, yet when he 
crosses the boundaries of his own, whether in person or by projecting 
a missile, or by producing an atmospheric vibration which shall flow 
over the said boundaries, he committeth a certain assault, and doeth a 
certain violence to the people lawfully there being. And so it was that 
Mr. Justice Brevoort, notwithstanding the attempt of an old lawyer to 
laugh a seemingly weak case out of court, overcome by something more 
than one hundred judicial decisions piled up by law student Wetherbee, 
and being of opinion that Dunn’s voice was as much of a nuisance by 
reasons of its vibrating across the boundary lines aforesaid as would the 
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passage of a foul smell across the said boundaries be, granted an 
injunction restraining said Dunn from the said unlawful use of the said 
voice. Hence these tears. 


Tue Detrorr CoLtteGe or Law. — We have received a catalogue of 
this school for the year 1891-92. It possesses some features that are 
different from most law schools. In the first place, it is an evening 
school; all its lectures and recitations take place in the evening. This 
has the advantage of enabling the students to combine study and work 
in lawyer’s offices with their recitations at the law-school, and to carry 
on the study of the law at one and the same time in a theoretical and a 
practical way. Another advantage consists in the fact that during those 
hours judges and practitioners can leave their courts and their offices 
to aid the students with their instruction and their lectures, whereas 
they could not in many cases do so in the day time, at least regularly. 
The course of instruction of this law school consists of two years, a 
junior and a senior year, to which is added a post-graduate course. 
The president of the faculty is Hon. Chas. G. Long, one of the justices 
of the Supreme Court of Michigan. The dean is Floyd R. Mecham, 
Esq., author of the well-known work on agency. We also recognize 
among the faculty the familiar names of Henry A. Chaney, formerly 
reporter of the Supreme Court of Michigan, and Hon. Alfred Russell, 
who lectures on the conduct of law suits. We are glad to notice that 
there is a chair devoted to local practice, that is to say, the practice of 
the State of Michigan, filled by Hon. Cornelius J. Reilly, judge of the 
Circuit Court of Wayne county. . Nearly all the students, of whom 
there are 59, reside in Detroit. Three, however, reside in Windsor, 
Canada, which is immediately opposite the river from Detroit. One 
resides at Ft. Sanilac, Mich.; another at Omaha, Neb.; another at 
Tokio, Japan. Its scholastic years are long. Recitations begin om 
September 5th, and the commencement takes place June 23d. 


Snovutp Jurors se Paro? — This is the question that stands at the 
head of an editorial in the London Law Gazette. We answer, Yes, they 
should be paid. That is the practice in the United States. In some 
States they are paid as much as a dollar,_and a half a day, and this 
secures a good and experienced class of jurors known as ‘‘ professional 
jurors,’’ men who hang about the court-houses and get themselves put 
on juries as ‘‘ talesmen’’ in order to earn $1.50 a day in a dignified and 
genteel way. We have known professional jurors that were really 
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valuable men, entirely honest, and that served on a jury for a small per 
diem added to an acquired love of the administration of justice. After 
a man has been a professional juror for a few terms, he ought to be 
promoted to the rank of justice of the peace. Cursed be the gold that 
gilds the straitened forehead of the professional juror. 


Ricur or A Party To Cross-Examine ADVERSARY WITHOUT Mak- 
inc Hiw His Own Wirness. — The legislature of Georgia has recently 
passed a statute allowing one party to a civil action to put the opposite 
party on the witness stand with the privilege of subjecting him to a 
‘thorough and sifting examination, and with the further privilege of 
impeachment just as though the witness had testified in his own behalf 
and was being cross-examined.’’ Concerning this statute Judge Dillon, 
in his recent address as president of the American Bar Association, 
remarks ; — 

‘*This act seems to mark the final success, so far as Georgia is con- 
cerned, of the long and persistent effort begun by Jeremy Bentham in 
1802 to obliterate the old common law rule that parties to an action 
were not competent witnesses. That rule being founded on the false 
assumption that no one interested in a controversy could be expected to 
testify in derogation of his interest, or could be made to do so, received 
its first blow from Lord Denman in the English act of 1843, named after 
him, and from Lord Brougham’s acts of 1846 and 1851, since which 
time it has been rendered practically harmless in the United States by 
State legislation. The Georgia act just adopted relieves a party from 
the necessity of making the opposite party his own witness and from the 
consequences resulting therefrom. This seems to me to be sound 
legislation.’’ 

The New York Law Journal (New York) adds its unreserved con- 
currence in Judge Dillon’s approval of this statute, and we add ours. 


West Vireinia Corporations. — We are glad to know that some of 
the citizens of West Virginia are waking up to the evils of the corpora- 
tion laws of that State, and to the very bad name the State is making 
for itself. The president of the Bar Association of this State, Henry 
M. Russell, Esq., of Wheeling, at the annual meeting in 1891 devoted 
his address to this subject. He said: ‘‘ A recent number of a well 
known periodical contained these words: ‘ At present the snug harbor 
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of roaming and piratical corporators is the little State of West Vir- 
ginia. Under its laws a corporation may be created for any purpose. 
for which a partnership may be formed, except speculation in land; the. 
capital stock may be five millions of dollars or less; there is no tax 
except fifty dollars annually; residents or non-residents, aliens 
or citizens, may be directors; the principal place of business and 
directors’ or stockholders’ meetings may be in or out of the State; 
there is no liability of directors or stockholders except on unpaid 
subscriptions, and no public reports are required. The incorpora- 
tion of companies for the purpose of enabling them to do all their 
business in other States seems to be one of the chief industries. 
of West Virginia.” The impulse on reading this was to become indig- 
nant at what seemed an insult to our State. On second thought it 
occurred to me that I could only be righteously indignant in case these 
charges were untrue, and that it behooved me to ascertain whether 
our State really deserved to become an object of taunt and scoff among 
her sisters. 

‘*The mere fact that a corporation is chartered by West Vir- 
ginia to do business in some other State does not convict it of being 
piratical. The circumstance is suspicious, that citizens of other States. 
intending to conduct their business at their home, would not be satis- 
fied with the powers to be obtained from the laws under which they 
live, but this may be a mere whim or fancy, or the result of a flattering 
admiration for ourselves, our laws or our commonwealth. In order to- 
ascertain whether any improper motive has dictated this curious immi- 
gration, let us investigate the characters of these intangible citizens who. 
are born only to be expatriated.”’ - 

Mr. Russell examines the State statistics regarding corporations and 
finds that in the year 1888 there were issued 196 charters. Of these 
97 were for domestic corporations, and 99 were for foreign corpora- 
tions, that is, for corporations whose offices were to be located 
without the State. Of these foreign corporations, 35 were created 
for the purpose of dealing in patent rights, 14 were mining com-. 
panies, and 26 were manufacturing companies. He then continues: 
**Do not understand me as intimating that all of the mining com- 
panies and all of those whose purpose is to provide an appreciative 
people with patented articles or patent rights are to be condemned, 
even though they should intend to prosecute their various avoca- 
tions in other States. Some of these may be very commendable 
enterprises. Making due allowance, however, for worthy exceptions,. 
let us look further at the character of the class. When men organize a 
corporate enterprise into which they intend to embark their own money 
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and energies they are apt to fix the par value of the shares at a sum 
which will rank the stock alongside of the legitimate business enterprises 
of the country. Our decimal money system and a very general custom 
have combined to fix $100 as the usual par value of the shares of such 
enterprises. On the other hand, the purely speculative schemes tend 
toward smaller shares, which can be more readily disposed of to small 
investors. ‘The nefarious stocks which are intended to have a value 
only to the sellers of them, which represent nothing better than an 
impractical idea of a ‘ doctored ’ analysis are very apt to be small in 
size and large in number. This is not a universal rule, but it is suffici- 
ently general to serve in some measure as a guide in estimating the 
characters of our corporations. ” 

It appears that of the 99 foreign corporations chartered in 1888, 43 
have shares of a par value less than $100 ; 23 have shares of $10, two of 
$5, and two of $1. Taking the six years ending January 1, 1889, he 
finds that 330 charters were issued to foreign corporations. ‘‘If any 
considerable number of these corporations were organized for specu- 
lative purposes, to prey upon the public by converting worthless certifi- 
cates of stock into money which should go into the pockets of their 
promoters, we should expect to find their local habitations in the capital 
and in the metropolis of the country. The capital would be selected 
both because of the factitious credit which would be anticipated from 
its name, and because during a great part of every year, people from 
all portions of the country are gathered there, so that the city becomes 
a favorite headquarters for schemes of all kinds, good and bad. The 
metropolis would be selected as the money center of the country. The 
carcass is there, and there the vultures naturally gather. Of our 330 
foreign corporations, we find that 101 of them are located in Washing- 
ton and 65 in New York, more than half of the whole number being in 
these two cities. 

‘*The neighboring State of Pennsylvania has adopted very stringent 
laws for the government of its corporations, not only subjecting them 
to a rigorous censorship when organized, but declining to charter com- 
panies unless a large part of their capital has been both subscribed for 
and paid in, and imposing a considerable tax upon the charter as a con- 
sideration for the valuable privileges which it grants. This not only 
produces a handsome revenue to the State, but shuts the door against 
schemes originated by persons who, contributing no money of their 
own, design to become wealthy at the expense of their neighbors. So 
our Pennsylvania friends who have patent rights or gold mines, come 
to West Virginia, escape all governmental supervision, pay in no 
money, or almost none, pay no tax, or one so small that it will be 
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easily reimbursed out of the first sale to the first innocent dreamer of 
sudden wealth, and get their charter. Of our 330 corporations, 80 
were to have their principal offices in Pennsylvania. 

‘*Our other neighbor, the State of Ohio, carries upon its statute 
book a law imposing a ‘double liability’ on the stockholders for the 
debts of the corporation, a most uncomfortable provision for the pro- 
moters of a bubble out of which the wind may escape at any moment, 
and 38 out of the 330 have their principal offices in Ohio. Thus 284 
of the 330 are found in the cities of Washington and New York and the 
States of Pennsylvania and Ohio, leaving only 45 distributed among the 
other States and in Cuba. 


‘** These 330 corporations may be classified as follows :— 


The purposes for which they were formed :— 

For dealing in patent rights or patented articles 

For mining 

For manufacturing 


‘* The par value of their shares :— 


Those with shares of $100 or over 
50 
25 
20 
15 
10 


‘* The location of their principal offices :— 


At Ohio cities ‘ 

At other places and 


Mr. Russell continues: ‘‘ Has the indictment been proved? Can 
there be any doubt, in the light of the facts which are published between 
the lids of our statute books, that our State has become ‘the snug 
harbor of roaming and piratical corporations?’ 

‘*The next branch of the subject relates to the inquiry whether this 


330 
330 
330 
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condition of affairs is good or bad for the State. There was a time in 
my life when I believed in the existence of self-evident truths. More 
recently I have learned to expect that some one will be found who will 
take the opposite side of any proposition, however indisputable it may 
seem; and there will doubtless be those who will intimate that this 
manufacture of corporations to do business in other States is quite an 
admirable industry, as much to be commended as the maintenance of a 
foundling hospital. In the days when the half-civilized states of Barbary 
carried on the business of despatching their corsairs to prey upon the 
commerce of the world, there were probably not a few turbaned 
sophists who were ready to swear by the beard of the prophet, that 
there was no evil and much good in that lucrative industry. Almost 
within our own times the privateers, those licensed pirates, were able 
to array sturdy and numerous supporters in the councils of nations. So 
our piratical corporations may find their champions. 

‘*What good does the State derive from these ‘ caterpillars of the 
commonwealth?’ From the 99 corporations chartered in 1888 we 


' derive a revenue of less than $5,000, a paltry sum for which to sell our 


good name. And in order to secure this trifling sum, we forget the 
opportunity to secure a handsome and legitimate revenue which would 
flow from the enactment of laws prescribing proper regulations for the 
chartering government of our corporations. We have in our gift valu- 
able privileges for which honorable enterprises will pay fair prices. 
With a freedom which does not merit the name of generosity, we are 
tossing these privileges to the underserving, at least, if not to the vicious 
and dishonest. 

‘The practice of chartering irresponsible and ungoverned corpora- 
tions to prey upon the people of other States is immoral in itself. It 
makes the State an accessory before the fact in whatever villainy may 
be perpetrated under the sanction of its seal. It is unjust to our sister 
States. Over the corporations which remain within our borders we 
have at least a theoretical control, and can pursue them with the aid of 
a machinery which is antiquated and cumbersome, it is true, but which 
can at least be made available in extreme cases. Over the corporations 
which we send out among —I might almost say against — our neighbors 
we can exercise no control or supervision whatever. Nor can our 
neighbors defend themselves, unless by destroying a comity which has 
always existed, and which will I trust ever continue to flourish among the 
States of the republic. Descending to a lower plane, the injury to our 
own good name should be a sufficient inducement to us to abandon our 
evil courses. Shall our State continue to be a by-word and a reproach 
among nations as the mother of a progeny of pirates and plunderers?’’ 
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Know Att MEN By THESE PreEsENTs. — ‘‘ Put it‘one woman,’’”’ 
said the lawyer, ‘‘ for what one woman knows all men will soon find 
out.”’ 


A Sussect. — A celebrated wit being asked to make a pun said, aa 
**Give me a subject; ’’ and some one suggested ‘‘ The King.’”’ In- 
stantly the punster replied, — ‘‘ The king is no subject! ”” 


A Breacn or Promise or MarriaGe. — ‘‘ England, Germany and the 
United States are the only countries that tolerate actions for breach of 
promise on account of wounded feelings. Italy, Holland, Austria and 
France afford no remedy for violating a promise of marriage, except 
when ‘ followed by betrayal.’ It is a fact which is not very creditable 
to the jury system, that pretty and fascinating female plaintiffs not 
infrequently obtain verdicts for breaches of promise that are wholly 
unjust. This is conspicuously so in the great centers where there are 
families of well-known wealth, and the leading advocates of both con- 
tinents are substantially agreed in demanding a modification or repeal 
of all laws upon the subject.’’ Address of C. H. Burns, Esq., on the 
Advocate and His Influence. 


Tae Worp ‘‘Herrs’’ ix a Deep. —Judge Ladd, of New Hamp- 
shire, in Cole v. Lake Co.,! thus characterizes the old common law rule 
making this word essential to convey a fee simplein land. He says: 
venture to affirm that since the revolution by which the house of Stuart 
was finally excluded from the British throne, when most of the shackles 
which feudalism had riveted upon the tenure of lands throughout the 
kingdom were removed, not a reason, nor the semblance of a reason, 
growing out of the condition and wants of society, the progress of civ- 
ilization, the exigencies of trade, or the analogies of the law, can be 
found in its support in any country or State where the common law, has 
beenused. * * * In thenature of things the word is no more neces- 
sary to the valid conveyance of land than to the valid conveyance of a 
horse. Its use was necessary in the scheme of asemi-barbarous institu- 
tion, a vast engine of slavery and oppression, an instrument of violence 
and disorder, which had no better security for its continued existence 
than superiority of brute force, and which was swept away upon the 
dawn of a better civilization more than five hundred years ago.”’ 


1 64 N. H. 279, 259. 
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* A Recetver is a gun that it is a good deal easier to fire off than it is 
vo control after it is fired.’? ‘This was the aphorism of Judge O. W. 
Holmes, Jr., in the Supreme Court of Massachusetts the other day in 
answer to a request that he appoint a receiver. 


Tne Georcia Bar Association report of its eighth annual meeting 
jn 1891, is late in coming to hand. It is a substantial volume of 158 
pages. It shows a roll of members numbering 250. We can only 
name the principal matters in it. The Young Practitioners at the 
Georgia Bar is the subject of the address of the president, Frank H. 
Miller, Esq. ; The Perfection of Right, which is Justice, the Ideal Law, 
is the title of a paper by E. W. Martin, Esq.; The Property Rights of 
Married Women is a paper by H. A. Matthews, Esq.; Law Reform 
and Changes, a paper by J. M. Mobley, Esq. There are several 
memorials prepared by Charles C. Jones, Jr., Esq., the most impor- 
tant of which is of Judge John M. Berrien, of whom a fine portrait 
is given. 


THE PROCEEDINGS OF THE GRAFTON AND Coos Counties Bar Associ- 
‘ATION at its meeting in 1891 make a volume of 160 pages which has 
just been received. ‘The volume indicates that this association of the 
bar of these two northern counties of New Hampshire is conducted with 


more spirit and success than are some bar associations in States with 
nillions of inhabitants. Probably this success is due to the energy and 
professional spirit of a few members. 

The venerable president of the association, William Heywood, Esq., 
who has been its president from its first organization in 1882, delivered a 
-short address. 


‘* The Advocate and his influence,’’ by Charles H. Burns, Esq., was 
the subject of the principal address at this meeting. We select a few 
paragraphs :— 


“The advocate, to succeed, must have integrity and ability; without either, 
he can achieve but little; his vision must be comprehensive, his knowledge 
accurate, his convictions clear and o’er-mastering, and his character as fair and 
fully established as his mental attainments. Cato required the advocate to be 
‘a good man skilled in talking.’ Phillips once said, ‘the strengh of an idea 
‘depends upon the man behind it.’ And Emerson, speaking of the power of 
eloquence, says, ‘ the special ingredients of this force are,— clear perceptions; 
memory; power of statement; logic; imagination, or the skill to clothe your 
‘thought in natural images; passion, which is the heat; and then a grand will, 
‘which, when legitimate and abiding, we call character, the height of manhood. 
As soon as a man shows rare power of expression, like Chatham, Erskine, Pat- 
rick Henry, Webster or Phillips, all the great interests, whether of State or of 
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property, crowd to him to be their spokesman, so that he is at once a potentate 
—aruler of men.’ 

“The history of human struggles of nations, of litigation and legislation, of 
bench and bar and battles, abounds in uncontradicted proofs that it is such a 
man whom everybody is seeking in vital controversies. ‘ There is no true ora- 
tor who is not a hero.’ He must be brave and healthful, vigorous and honest, 
and he must succeed. It is not surprising, then, that the life and character of a 
great advocate so charm and fascinate, so allure and enthrall, that their con- 
templation is always useful and delightful. If ‘eloquence is the power to 
translate a truth into language perfectly intelligible to the person to whom you 
speak,’ how essential and important its possession becomes to the lawyer and 
advocate! The anxious litigant conscious of the rectitude of his cause, and of 
its intricacies and difficulties as well, compelled to commit its decision to twelve 
men of variable tempers, prejudices, and capacities; or to courts almost as 
variable, earnestly seeks for an advocate who possesses the power and ability 
to unravel its mysteries, lay bare its merits, and so present the case that it shall 
become clear to the tribunal who decides it. 

“ We have the authority of Cicero that ‘no man can be eloquent upon a sub- 
ject that he does not understand; } and from Erskine, that, ‘no man can be a 
great advocate who is no lawyer;’ and Webster, who is reported to have said: 
* If there be so much weight in my words, it is because I do not allowemyself to 
speak on any subject until my mind is thoroughly imbued with it.’ Cicero, 
Erskine and Webster are foremost among the world’s greatest advocates, and 
they speak with authority. To answer the test made by these renowned orators 
is not an easy task. To understand and be thoroughly imbued with the subject 
upon which the advocate is oftenest compelled to speak, requires the strength 
and persistency of an unflagging will. The limitless field in which he must toil 
diligently if he would address juries and courts of law with any degree of suc- 
cess, is that of jurisprudence, which is called by an eminent lawyer ‘ the col- 
lected reason of ages combining the principle of original justice with the 
infinite variety of human concerns.’ In order to be thoroughly versed in the 
principles which lie at the very fouridation of all justice, he must possess 
great legal learning; and, if he would understand ‘the infinite variety of 
human concerns,’ he must have a mind enriched with alnfost infinite 
knowledge. * * * * 

“Fortunately the profession of the successful advocate is not one of ease. It 
requires indomitable, persistent, intelligent work. The trouble with many law- 
yers is an indisposition to work. The law is an enemy of loafers. Idlers are 
never found in the forefront. A moderate supply of brains ina healthy body, with 
good digestion, temperate habits, and indefatigable industry, will surely achieve 
success; while the more brilliant mind, in a weak, lazy, or abused body, will 
never accomplish anything worthy of notice. Jeremiah Mason once said that 
unless a man tax his brain occasionally to the utmost, he will soon begin to fail. 
John Adams once told Mr. Quincy that it was with an old man as with an old 
horse; if you wish to get any work out of him, you must work him all the time. 
Gen. Grant is reported to have said that after he had fought one or two battles 
in the civil war, and when obliged to meet grave responsibilities, he actually 
felt his brain grow; that each severe test to which he was subjected made him 
stronger, preparing him for every emergency. Every great battle fought by the 
advocate, each successive intellectual struggle, each knotty question which he suc- 
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ceeds by skillful study and powerful advocacy in making clear to court orjury, 
each victory won in the forum or on the platform, adds to his power, and renders 
him a more formidable adversary in the next cause he espouses, It must be 
conceded that there is no half way method that will bring success in the prac- 
tice of the law. The lawyer must work hard, or do nothing. Hard work and 
hard cases, such as require the closest study in preparing and presenting are 
what develop and enlarge his powers. ‘No cross, no crown,’ is strikingly true 
of our profession. 

“ When I first began the practice of law I called on John Sullivan, then attor- 
ney-general. He was the last of an illustrious family of New Hampshire law- 
yers, every one of whom added lustre to his native State. I found him with his 
coat off, in his shirt sleeves drawing indictments. He inquired where I was 
located, putting many pointed questions to me, and gave me the agreeable 
information that I was setting sail on a difficult sea, liable to be wrecked at any 
time; and that whéther I should be something or nothing, depended upon the 
amount and character of the work which I was willing to put into the business. 
I said, ‘ Mr. Attorney, I notice that you work.’ To which he replied, ‘ Yes, sir, 
and I tell you a man must work to get a reputation at the bar; he must work 
hard to keep it.’ I have never forgotten the earnest manner which he exhibited 
when he used this language. He had risen from the table, and was walking 
back and forth in front of my chair, gesticulating vehemently as he spoke. Mr. 
Sullivan was an incisive and aggressive speaker, a tremendous worker, a learned 
and critical lawyer, and one of the most accomplished advocates our State has 
produced. 

“The necessity of work, of long and patient drill, and extensive attainments 
in the advocate, is seen in every sphere in which he acts. He is dealing in his 
professional life with trained adversaries, and his powers are frequently put to 
the test. He must have the ability to control and command his entire equip- 
ment of wit and sarcasm, logic and learning, upona moment’s notice. * * * 

“But it is gravely asserted that in these modern times the press has taken 
the place of oratory; that it is amply equal to the suppression of all eviis; that 
its supremacy over all other mouldings and moving forces is a foregone fact; 
that the profession of the advocate has seen its day; that the glamour and the 
glory that for all time have been thrown over the great profession have disap- 
peared never to return; that great causes and great human struggles for liberty 
have been settled; and that there is no occasion now for agitation, for invective, 
for bitter sarcasm, for fervid appeals, for burning eloquence. * * * 

“The time will never be when the press will supplant the platform and the 
pulpit; when the printed brief will take the place of oral argument; or when | 
the trial of facts will be carried on with printer’s ink. The power of the 
spoken word is still to wield its magic influence over the feelings and the wills 
of men; it will continue to sway the multitude, and shape the thought and affect 
the action of courts and juries and senates; and its resistless charm will never 
be broken so long as human voices possess the marvellous power of revealing 
the feelings, the impulses, the thoughts, the hopes, the longings, the aspira- 
tions, and the convictions of the brain and heart of humanity.” 


The volume contains hearty and eloquent tributes by several mem- 
bers to the memory of Gen. Gilman Marston with two excellent portraits 
VOL. XXVI. 8 
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of him. There are also extended memorial sketches of Nathaniel Ww. 
Westgate, Joseph Doe Weeks and James Ingals Swan. 

A. S. Batchellor, Esq., to whom the association is greatly indebted 
for its success, presided at the banquet, and the sentiments and 
responses indicate that many good things were said. 

In 1890 this association published in its report an index to all ~— 
able biography of lawyers who were natives of either Grafton or Coos 
counties, or were practitioners therein, collected and arranged by A. 
S. Batchellor and C. Edward Wright. This index occupies eighteen 
pages of the report, and must have cost a great amount of labor. In 
the report for 1891 are published the earliest records of the bar of 
Grafton county beginning in 1788 and continued down to the time of 
men now living. 

In a letter received from Mr. Batchellor with the recent reports, he, 
after referring to the publication of the biographical index and the early 
records of the bar, says: ‘‘ I think our association undertakes a differ- 
ent and perhaps broader system of work than most of the organizations 
of a similar character. We are endeavoring to bring out adequate biog- 
raphies of the more worthy and distinguished members of the profes- 
sion in Northern New Hampshire who have deceased; biographies of 
those in the same locality, whether lawyers or laymen, who were influ- 
ential in organizing the State and in shaping its early constitutional 
tendencies, and political character ; biographies of those who have gone 
abroad from here and made a record worthy of commemoration in our 
records. These lines of organized effort we have pursued systematic- 
ally as the proceedings will demonstrate. At the same time we have 
endeavored to do our part in the agitation of questions of law reform 
and the treatment of the subjects which demand our attention as a live 
organization of the progressive lawyers of to-day. I inclose a circular 
and biographical blank which show how we are collecting and preserv- 
ing reliable data. These blanks when filled are systematically filed and 
kept for reference.’’ 


Tue Proceepincs oF THE State Bar Association for 1892 
make a volume of 200 pages. The president of the association, James 
M. Riggs, Esq., in his annual address called the attention of the asso- 
ciation to several matters upon which it seeks to secure legislation, 
among which are admission to the bar, disbarment and the law’s 
delay. 

United States Circuit Courts of Appeals was the subject of a special 
Address by Lyman Trumbull, Esq. Legal Journalism by Irving 
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Browne, Esq., which we wish we could republish in full in the 
Review. State Board of Equalization, by John M. Hamilton, Esq. 
The History of Illinois and the States’ Duty in Respect Thereto, by 
Elliott Anthony, Esq. Writing Inks and their Identification on Written 
Documents, by Marshall D. Ewell, Esq., which we have already printed 
in the Review.! Origin and Characteristics of Trade Marks, by L. L. 
Bond, Esq. Js a Law Making Affiliation with a Political Party a 
Qualification to Office Constitutional? by George W. Kretzinger, Esq. 
Transfer of Land Titles is the subject of special addresses by four 
members of the association: Alfred Orendorff, Esq., Hiram Bigelow, 
Esq., Ethelbert Callahan, Esq., and Harvey B. Hurd, Esq. 

Land Transfer is a subject of great importance, especially in Illinois, 
for the reasun that on the recommendation of the bar association a 
commision of five persons has been appointed, to investigate the sub- 
ject and report by November 1, 1892, whether the Australian system of 
transfer of titles is adapted to the constitution and laws of the State. 
Only one of the four essayists, Mr. Hurd, is in favor of that system. 
Mr. Orendorff in concluding his address which is strongly adverse to the 
system, said: ‘‘ After careful consideration, I unhesitatingly say that 
the Torrens system is fundamentally wrong, repugnant to our constitu- 
tion, burdensome in the extreme, and, if adopted, will foist upon the 
people a most obnoxious paternalism. It will deprive the citizen of 
his property without due process of law, establish innumerable feed 
officers, clothing them with judicial functions, and providing for no appeal 
from their decisions. It fosters secret trusts, and encourages secret mort- 
gages. It contemplates registered and unregistered titles, necessitating 
two offices and officers, a registrar and recorder, and in many instances 
compeling a search in both offices. It is a delusion and a snare, as it 
would take years to establish indefeasible titles in a city like Chicago, 
with over 200,000 different land owners. It has, in substance, been 
repeatedly rejected by the English House of Lords, and although it has 
been under discussion in the United States-for at least ten years, it has 
not found a foothold in any State of the Union. 

‘* Illinois, I trust, will not add to her proper functions that of a title 
guaranty insurance company; but if she does, it will be a gross injus- 
tice and unfair discrimination against personal property, if bonds, 
stocks and domestic animals are excluded from her beneficent pro- 
tection.’’ 

Mr. Orendorff in the beginning of his address quoted at length from 
an address delivered by one of the commissioners of Illinois, Mr. Theo- 
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dore Sheldon, who is one of the ablest advocates of the system; and 
inasmuch as he states very clearly the working of that system, we 
quote two paragraphs from his address. 

** The distinguishing feature of the system is that the title evidenced 
by the registrar’s certificate of title is indefeasible. ‘That is to say, its 
recitals as to ownership are held absolute. This operates as a guaran- 
tee of the title by the State. In guaranteeing indefeasible titles mis- 
takes may occur, although every precaution may be taken. A 
compensation or assurance fund thus becomes necessary to provide for 
persons who may possibly be deprived of rightful interest in the land, 
This fund is usually raised from an assessment of one-fifth of one per 
cent of the value of the land when first brought under the system, and 
a like assessment upon the death of each registered owner. In the 
colonies large assurance funds of this nature are accumulated. You 
will be interested to know that successful claims upon these assurance 
funds is almost unknown, thus showing that the State is practically free 
from risk in granting indefeasible title. 

‘* Having now obtained his certificate of title, let us see how the owner 
deals with it. It will be first observed that in every transaction, he 
must produce his certificate of title. He can do absolutely nothing 
without it. If lost, upon proper showing, its duplicate in the regis- 
trar’s hands is marked cancelled, and a new certificate issued in dupli- 
cate as before. Suppose he wishes to sell for cash. He submits his 
certificate of title to his purchaser. Its recitals are absolute and show 
every transaction with the property had by the owner. The duplicate 
certificate of title retained by the registrar will show every judgment, 
tax sale or caveat. If nothing appears on the certificate retained by 
the registrar which does not also appear on the owner’s certificate, the 
purchaser may safely proceed. The same statutory form of warranty 
and quit-claim deeds. The purchaser upon the receipt of warranty 
deed and the certificate of title, pays over the purchase money and 
delivers the deed and the old certificate of title to the registrar. The 
latter endorses a memorandum of the transfer upon both the certificates 
of title. This act operates to transfer the title. After so endorsing 
the former owner’s certificate of title, the registrar delivers it to the 
purchaser, or the latter may, if he desire, have the old certificates can- 
celled and a new one issued to him direct. The warranty deed is filed 
for record with the registrar. When accompanied by the certificate of 
title, the deed, if in proper form, authorizes the entry of the transaction — 
upon the certificates of title. An hour’s time should cover the whole 
transaction, and its cost should not exceed $3. If the owner who 
wishes to mortgage the land, presents his certificate of title, a five 
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minute search shows the condition of its duplicate with the registrar. 
The mortgage is executed and accompanied by the certificate of title, 
is presented to the registrar, who notes the transaction on both certifi- 
cates of title. Time one hour; expense $3. The mortgagor retains 
his certificate with its endorsement showing the mortgage. He can 
thus deceive no one, yet is able to effect a second mortgage if desired. 
The mortgagee, of course, retains his notes and mortgage. If publicity 
be not desired, the mortgage and certificate of title may, with safety, 
be retained by the mortgagee without presentation to the registrar, 
since without his certificate of title the owner cannot deal further with 
the property. Allother transactions concerning the land are effected in 
the way 1 have described concerning a sale, that is, the necessary con- 
yeyance or instrument, accompanied by the certificate of title, is deliv- 
ered to the registrar, who makes a brief note of the transaction upon 
both the certificate held by the owner and the duplicate certificate in 
the register book.’’ 


Tue Maryse State Bar Assoctation held its first meeting February 
17th, 1892, and the report of its proceedings has just come to hand. It 
starts out with a good list of 281 members. 

Legal Reforms was the subject selected by the president of the asso- 
ciation, Charles F. Libby, Esq., of Portland, for his address. We should 
be glad to quote at length from this interesting address but must con- 
fine ourselves to a single extract. ‘‘ The methods of the law,’’ he says, 
‘*have not kept pace with the wants of modern times. They are in 
many respects too slow, uncertain and expensive, and the failure of our 
profession to promptly recognize this fact, has resulted in a loss of 
business that has been diverted to other channels. The practice of the 
law is itself undergoing a change. The most lucrative branch of 
practice to-day is not court practice, but office practice, not advocacy 
but counsel. Law, like medicine, is deemed valuable for its prevention 
of evils rather than its cure. This does not mean courts and judges 
are any less important to-day than ever, or that recourse must not be 
had to them now as formerly for the settlement of important controverted 
matters, but the number of cases litigated in court is diminishing and 
there is a disposition to seek other methods than the machinery of the 
courts for the settlement of ordinary disputes. This is seen in the 
efforts made by boards of trade and other commercial bodies to estab- 
lish committees of arbitration and boards of referees for the settlement 
of disputes among members. The points of view of the profession and 
the public are not the same. They are, in fact, widely different. How 
great is that difference is indicated by the following extract from a 
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public address of a distinguished jurist. ‘There are two points of view 
from which jurisprudence is generally regarded. One, that from within, 
as she appears to the priests of the sacred temple of justice, who 
venerate even her most trivial rites and guard her mysteries from the 
profane. That is the professional aspect of the science. The reverse 
of the picture is the appearance she presents to the unwilling votaries 
who are forced to do homage at her shrine, to whom she seems arrayed 
in motley robes, addressed in an unintelligible jargon, issuing incoher- 
ent mandates and making little but a lottery of strife!’ While I should 
be unwilling to subscribe to the accuracy of this picture so vividly 
drawn but which has much of the extravagance of antithetical state- 
ment, yet it at least expresses the extremes of sentiment which exist, 
and may well cause every lover of his profession to ask what basis of 
truth exists for the complaints that are made as to the law’s delay, and 
how serious are the defects in our present juridical system.”’ 

He explains and commends the English system of procedure under 
the Supreme Court of Judicature Act, passed in 1873; and advocates. 
the appointment of commissioners by the State of Maine to co-operate 
with those of other States in securing uniform legislation in the United 
States. 

Orville D. Baker, Esq., delivered an address on The Profession. 


Tue OF THE New York State Bar Association at its 
fifteenth annual meeting in January, 1892, make a volume of 200 pages. 
The address of the president, George M. Diven, Esq., related to several 
subjects which are before the association. 

Respect for the Law and Responsibility of the Profession was the sub- 
ject of the annual address delivered by Melville M. Bigelow, Esq., of 
Massachusetts. We wish we could print the whole of this admirable 
address. He does not deal overmuch in compliments for the profes- 
sion. On the contrary he criticises it sharply for its many faults, and 
especially for its lack of the spiritof reform. ‘‘ Is it not true,’’ he asks 
‘*that we are keeping our eyes shut to evils for which we are largely 
responsible?’’ But while considering some of the defects of the law and 
its administration for which our profession is responsible, he also 
refers to causes of evil for which neither lawyers nor judges can justly 
be held to account, notably the jury system. ‘‘ Let me refer to one 
or two such, for the benefit of my lay readers, who I fear are some- 
times disposed to charge upon the legal profession evils for which the 
profession cannot be called to answer. First of all things of the kind, 
perhaps, is the jury system, with its consequences. Now I am not 
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going to deny that very serious evils have grown out of the jury system. 
It has given rise largely, to a great branch of our law, the usefulness 
of much of which may be strongly questioned. I mean the subject of 
evidence, as we have it in our law books. I am told that evidence as 
a branch of the law plays an insignificant part in Germany and in 
France; they have no occasion there for what we have been laboriously 
building up. That is probably clear gain. It would not be hard to 
persuade many of us that nearly all that part of evidence which is con- 
cerned with new trials, and not a small part of that which is concerned 
with relevancy and even with hearsay, is a positive evil. And in a cer- 
tain sense, which is apt to mislead the rest of the world, the legal 
profession is responsible for the evil. The lawyers have made the law 
on the subject, the lawyers have put it into practice, the lawyers have 
filled the books with it. New trials not based on newly discovered 
evidence — and such the world finds no fault with — who is responsible 
for these delays of justice? The lawyer, says our laymen. And who 
is responsible for shutting out the truth in giving of testimony? The 
lawyer, says our laymen again. But that is the superficial view. The 
evil is due to the very system of the jury; and for that the legal pro- 
fession is not responsible. Every one knows that the system, in con- 
nection with its immediate parentage, the old recognitions, is much 
older than the legal profession. The profession simply found it; or 
rather the profession was helped into place by its existence.’’ 

He has this to say of medievalism in the law: ‘‘ There are causes 
of the popular distrust which do not lie so near the surface, for which 
the profession is almost entirely to blame. One of these is a product 
of the taint of medievalism; a taint from which the world as well finds 
it hard to escape. We are not, it is true, responsible for what we 
inherit. Long ago Sir Edward Coke declared that it was no trespass for 
aman to be the heir of his father. But we may well be held to a large 
measure of responsibility for cherishing and then transmitting to others 
a vicious inheritance. I have no sympathy, let me at the same time 
plainly say, with those so-called practical men who profess to think 
that we Americans are cut off from all history, that we are a new stock 
entirely, and that independent of the past, we must or can strike out on 
lines of our own. I am not of those who imagine that our laws can be 
understood without a knowledge of the law of the time of Coke, and of 
Hale, and of Holt, or that we can mark out a course as if the lawyers of 
even earlier times had not lived. Other things being equal, that. 
lawyer is best equipped for the business of his clients who has the 
largest knowledge of the history of the English law; he is the practical 
lawyer. 
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‘* What I mean by medievalism is medieval reasoning. Medieval rea- 
soning was, or rather was the product of, philosophy in the air. Your 
three degrees of negligence, far from being part of the throbbing life 
of Roman jurisprudence, itself throbbing with the very life of Rome, 
were wrought in vale and cloister, by ecclesiastics who knew little of, 
and possibly cared less for, the actual world from which they had sep- 
arated themselves. There, in life-long seclusion, with infinite pains, 
bending to their work, the schoolmen weaved and spun, weaved and 
spun a purely speculative philosophy fit for angels, pure spirits and that 
sort of thing. Well for the world if it fitted in with the premises and 
reasoning; if it did not, so much the worse for the world. The phi- 
losophy of the schoolmen perished, but its subtle influence lived on in 
methods of thought. The old lawyers were from the beginning of their 
education steeped in philosophy as something apart, and they carried it 
as of course into their legal studies, into their arguments at the bar, 
into their opinions from the bench. Generation after generation in- 
herited the vice, in constantly lessening quantities fortunately, but 
down to this very day in quantities large enough to account for no small 
part of the feeling of disrespect for the law.”’ 

Medical Jurisprudence, the Bar and the Judiciary, is the title of a 
paper by Clark Bell, Esq. 

This association is very fortunate in having in its secretary, L. B. 
Proctor, Esq., not only a lawyer but a historian, who works for the 
association with zeal. His report is a feature of the proceedings. In 
thirteen pages he tells what the association has done during the year 
and what it has in hand todo. We quote one paragraph: ‘‘ The roll 
of the association has become an‘object of deepening interest to the 
profession and in a large degree to the business public. Fifteen years 
ago it was first presented for the signatures of those who founded the 
association. Since then it has received the signatures of several thou- 
sand. Itis alist of honorable names, each one of which represents a 
useful, respected and elevated professional career, unstained in all the 
relations of private life. From these names have been taken a presi- 
dent of the United States, a governor, a lieutenant-governor, three 
senators in Congress, a secretary of the navy, eleven members of Con- 
gress, two attorneys-general, one chief justice of the Court of Appeals, 
six members of that court, ten justices of the Supreme Court, judges 
of courts and members of both branches of the legislature. In all this 
time political dissension or division has never been known, and yet 
membership in the association has never failed to advance the interest 
and the promotion of members who were candidates for office, regardless 
of their political faith. An influence was exerted in their behalf of 
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which, perhaps, the candidates themselves were, in some instances, 
certainly in two, ignorant. This utter abnegation of politics in the as- 
sociation is a source of strength and purity. Here, as in the judiciary, 
the platitudes, the hollow pretenses, the mendacity, the cheap ambition 
of cheap men, the multitude of heelers and political leaders, in power 
to-day and to-morrow forgotten and trodden under foot by another 
swarm of leaders and political aspirants, are unknown.’’ 

The committee on Law Reform discussed the question of law report- 
ing at length and framed a bill which was afterwards presented to the 
legislature of New York; but that body passed a substitute bill which 
omitted many of the more important and useful features of the bill 
prepared by the committee. By this bill a reporter is to be appointed 
to report the decisions of the general terms of the Superior Court; the 
court of Common Pleas and the city court, all of New York City; the 
Supreme Court of Buffalo; the city court of Brooklyn and the Surro- 
gates’ courts. These reports are to be called the ‘ Miscellaneous 
Reports.’’? The act goes into effect September 1, 1892. 


Tue Soutn Bar Association report of its seventh annual 
meeting held at Columbia in December, 1891, is at hand. The secre- 
tary reports 245 names on the roll of active members. 

The Lawyer as a Citizen was the subject of the address by the presi- 
dent of the association, George W. Croft, Esq., from which we quote 
the following: ‘‘ In the world’s progress there are three distinct 
classes of men who have controlled and lead society to a progressive 
civilization. These three classes have at different times in long 
periods of the world’s history influenceb society by differences in 
the results attained, which are as distinct in the beneficial effect 
upon the body politic, as the difference is marked between the 
classes who at these periods controlled the government. First. There 
is a civilization which was induced and brought about by men of 
military genius and the great warriors who have figured in the past. 
Second. A civilization that is based upon religious teachings and 
influences, which was lead by the priesthood and supported by ecclesi- 
astical domination ; and, thirdly, that civilization which is founded upon 
the just administration of the law and the equality in the right of man- 
kind, and is now and always has been controlled by men of our profes- 
sion to a greater extent than all other classes put together.’’ 

He illustrates the effect of a civilization controlled by the military 
class, by references to Greece, Rome and Russia, and then continues: 
“If we turn now and read the history of those periods and of those 
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nations where the government has been controlled by the priests and 
the religious portion of society, we find very much the same condition, 
but produced by different causes and different influences. It is a 
remarkable fact, that whenever the priesthood of a nation has controlled 
its public policy, we find a minimum of progress is made in the advance- 
ment of civilization; and still more remarkable is the fact, that where- 
ever the priests of any religious sects have become the statesmen who 
rule a nation, more intolerance is found, severer punishments inflicted, 
and less liberty is enjoyed by the people, than when the power of gov- 
ernment has been intrusted to the lay portion of society. Mr. Buckle 
has truly said in his interesting work upon the civilization in England, 
that those countries which have been ruled by the priests, or by men 
because of their religious zeal, have, with rare exception, always 
retarded civilization, and have done scarcely anything to advance the 
progress of mankind. This is, as he states, owing to the special train- 
ing and habit of thought of those who form the element of society, and 
whenever they become as a class, the representative men, and exclu- 
sively govern a State, progress is usually retarded; and, stranger still, 
those who, by profession, teach mankind to ask and expect mercy of 
the Almighty, and, also, promulgate the doctrine of forgiveness as the 
hope of salvation, are more stern and less merciful than any other class 
of society in the rule of their felowman. These assertions are fully 
verified by history. They are not unjust to a class of men who, as in- 
dividuals, are entitled to profound esteem, and who by their personal 
virtues, have usually furnished most exemplary lives to the rest of their 
fellow-citizens, but as a class have never succeeded as rulers in produc- 
ing a civilization which has been prégressive or ameliorating to society.” 

He illustrates these statements by reference to the history of Spain, 
France and England. 

‘* We come next to consider what influence upon society and to what 
extent, have the members of the legal profession as a class effected the 
progress of enlightened civilization. The mental training of gentlemen 
who are bred to the bar develops most those faculties which enlarge 
the noblest sentiments and impulses of the human heart. To the men of 
this profession, society is more indebted than to any other class of citi- 
zens for the growth of those institutions and principles of government 
which have within the last two centuries made constitutional government 
a reality, and free institutions the birthright of the various nations of 
the Western Hemisphere. But before this period, even as far back as 
the most ancient times, is to be seen the influence of those who 
addressed themselves to the study of the law. 

‘*'The civil law forms the basis of the greater part of the present 
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judicial system of France, Germany, Austria, Italy and other enlight- 
ened nations of Continental Europe, and likewise in the republics of 
South America. And thus, while it appears that all else from ancient 
Rome lives only in history, the influence of her jurists is still a potent 
and active force in the administration of the affairs of mankind in the 
greater part of the civilized world.” 

Individual and Progessional Ethics Contrasted is the title of a paper 
read by C. A. Woods, Esq. 

Necessity of Preparation for the Bar was an essay submitted by 
Thos. M. Raysor, Esq. 


Tae West Virermta Bar Association report of the proceedings of 
the sixth annual meeting held'in 1892 is at hand. It makes a volume 
of 154 pages, the larger part of which is devoted to a report of the 
discussions of various subjects, such as trial by court; criticism of the 
Supreme Court of the State ; the code system and admission to the bar, 
On the first question the opinion seemed to be quite general that 
justice could be administered in civil cases more certainly and with 
less expense and delay without a jury than with one. 

As to a Code, a resolution was adopted that the association does not 
favor the adoption of a system of codification of the laws and practices 
thereof as proposed by David Dudley Field and others of New York. 
A member facetiously moved that a copy of this resolution be furnished 
the Albany Law Journal in order to enliven the columns of that 
periodical. 

As to admission to the bar, it seems that the bar association had 
previously recommended to the legislature, the enactment of a statute 
providing the requisite of a period of two years study and an examina- 
tion before the county appeals; but the granger element in the legisla- 
ture had defeated the bill, upon the ground that it was a billin the 
interest of the lawyers and that it would prevent poor fellows from 
practising law without having studied at all. The association resolved 
to make a further attempt to secure the enactment ofa similar law. 

The address of the president, W. P. Willey, Esq., related to reforms 
in laws and of lawyers in practice and practitioners. We quote one 
passage relating to lawyers. ‘‘In behalf of an honorable profession I 
repudiate the imputation that the practice of the law is a trick, requir- 
ing only low cunning and a talent for dissimulation; I repudiate the 
assumption that the lawyer’s engagement is to win his client’s case as 
the first and foremost consideration; I repudiate the application of 
military ethics, that ‘all is fair in war’ to the arena of the forum and 
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the spirit of the trial table; I repudiate the assumption that a dishonest 
advantage is any less unworthy, unprofitable and disreputable at the 
bar than at the counter of the merchant ; I repudiate the more common, 
insidious and dangerous doctrine that it is the privilege of the lawyer 
to ‘ go it blind,’ and to use whatever argument may be plausible and 
persuasive in his client’s behalf, irrespective of the law and the facts; 
and more than all else, I repudiate the outrageous conception that 
moral obliquity and moral callousness are requisites of success in the 
lawyer, or that any man, in any age, ever acquired any broad and 
masterful equipment for his profession who entertained that conception 
of it; or that any man ever traveled by that route to any permanent, 
enviable success. The dwarfing effect of indirectness not only impairs 
the judgment of the lawyer, but destroys that magnetic quality which 
is the personal characteristic of a genuine manhood. Can an advocate 
be forcible and magnetic when he is simply acting a party ; when he is 
corruptly simulating earnestness and conviction which he does not feel ; 
when he is enacting a lie for advantage; when he is prostituting his 
profession, his manhood and his self-respect for a fee? *Such a course 
inevitably becomes a part of the character, and unconsciously reveals 
itself in the manner as well as the methods of the man betraying him 
in the very expression and lineaments of his face. ‘Truth,’ says 
Emerson, ‘ tyrannizes over the unwilling members of the body. Faces 
never lie, it issaid. No man will be deceived who will study the changes 
of expression. When a man speaks the truth, in the spirit of truth, his 
eye is as clear as the heavens. When he has base ends and speaks 
falsely, the eye is muddy and sometimes asquint. I have heard,’ says 
he, ‘ an experienced counsellor say, that he never feared the effect upon 
a jury of a lawyer who does not believe in his heart that his client 
ought to have a verdict. If he does not believe it, his unbelief will 
appear to the jury, despite all his protestations and will become their 
unbelief.’ 

Trial by the Court, is the title of a paper read by J. D. Ewing, Esq. 
Confessions of our Statutory Law, by D. C. Westenhaver, Esq., is 
a paper relating particularly to the statute law of West Virginia. 
Codification was discussed in a paper by W. N. Miller, Esq. He 
begins with Moses and ends with Field. In conclusion he says: ‘‘I 
look upon codification in the States of the American Union with a 
degree of unrest and apprehension for two reasons which I shall 
assign and then close this paper. In the first place if codification 
ever comes it will be for the reason that statutory law is constantly 
encroaching on the domain of the common law and taking more and 
more to itself, that the symmetry of the common law is likely to be 
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destroyed and the whole body of the law brought into such a state of 
confusion and uncertainty that codification will be forced upon us. 
When this shall have been accomplished the whole body of the law will 
then be exposed to the ravages of our State legislatures, and we are 
sure to be involved in a continual state of confusion.’’ 


A SrartTLiInc Metapnor.—Some years ago in a decision by the 
Supreme Court of Georgia that contracts for the purchase and sale of 
futures is a gaming contract Mr. Justice Blandford, who delivered the 
opinion, explained what such a transaction is, and then said: ‘‘ If this 
is not a speculation on chances, a wagering and betting between the 
parties, then we are unable to understand the transaction. <A betting 
on a game of faro, or poker, cannot be more hazardous, dangerous or 
uncertain.’’ But is it right that he should continue as follows to the 
great consternation of all who heard or may read his words: ‘+ Indeed, 
it may be said that these animals are tame, gentle and submissive, 
compared to this monster. The law has caged them, and driven them 
to their dens; they have been outlawed, while this ferocious beast has 
been allowed to stalk about in open mid-day, with gilded signs and 
flaming advertisements, to lure unhappy victims to its embrace of death 
and destruction.’’ 


Has THE FOLLOWING ANY Remote CONNECTION WITH THE PRECEDING 
ParaGraPH?—In a later volume of the reports of the same court the 
reporter’s note at the beginning of the volume says: ‘‘ Justice Blandford 
was providentially prevented from presiding in all the cases of the March 
term herein published 
A friend, to whom we propounded this question, suggests that the 
Georgia justice was quite right about his monster, and that the reporter 
had something else in mind, for it seems that one Alexander Pope many 
years ago wrote about the same animal. He called it by the name of 
vice. 
* Vice is a monster of so frightful mien 
As, to be hated, needs but to be seen; 
Yet seen too oft, familiar with her face, 
We first endure, then pity, then embrace.” 


A Distinction.— In Moore v. Zabriskie ! the head note is as follows: 
‘““A trustee, who has abused his trust, is entitled to no com- 
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mission as trustee, but he will be allowed reasonable compensation 
for special and extraordinary services, rendered to the cestui que 
trust.’’ It appears that the complainant was indicted for murder, that 
he was deserted by his relations and applied to the defendant to aid 
him in his defense. He made conveyances and assignments of property 
to the defendant who afterwards claimed to own the property so con- 
veyed. These conveyances and assignments were made, in whole or in 
part, to raise money for the complainant's defense in his trial for mur- 
der. It seems that the complainant was not convicted, or at least was 
not hung, for he afterwards brought suit to compel the defendant to 
reconvey the property. The defendant considered that by his exertions 
the complainant escaped capital punishment. He neglected his own 
business to some extent, in New York, to attend to this case, gave ita 
great deal of his time, employed counsel, raised money on the property, 
looked up witnesses, took care of the defendant in jail, etc. The 
chancellor decided that the complainant was entitled to a re-conveyance 
of the property upon his paying the defendant such sums of money as 
he had expended for the complainant’s use and benefit, with a proper 
allowance to the defendant for his services. The chancellor did not 
allow any commissions because the trustee was not faithful to his trust; 
but it was said that the charge of murder was a very serious one and 
that the defendant ought to be liberally compensated for his services. 
And so the ungrateful complainant was adjudged to pay five hundred 
dollars to the defendant. 


An Avrnority ror Two Hunprep YEARS SHOWN NEVER TO HAVE 
BEEN AN AvuTHoRITy.— The case of Mawer v. Harrison, under the 
name of Mauer v. Harrison,! decided in Michaelmas, 1692 (the 
decree was dated November 7, 1692), has always been supposed to be 
an authority, and the earliest authority for the proposition that the 
principal creditor is entitled to the benefit of all counter obligations or 
collateral security given by the principal debtor to the surety. This 
case has been cited and relied upon, and this proposition has been re- - 
affirmed by judges and jurists, though doubted by some, through all 
these years.? 


This old case is reported very shortly as follows: ‘‘ A bond creditor 


- 11 Equity Cases, Abridged, 93; 20 security of the creditor’s debt: and 

Vin. Abr. 102, tit. “‘ Surety.” chancery will see that this intention 
2 Thus Kent says: “Collateral se- is fulfilled,” citing Mauer v. Harrison, 

curities given by a debtor to his surety 4 Kent Com. 307. 

are considered no trusts for the better 
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shall in the court of chancery have the benefit of all counter bonds or 

collateral security given by the principal to the surety ; as if A. owes B. 
money, and he and C. are bound for it, and A. gives C. a mortgage or 
bond to indemnify him B. shall have the benefit of it to recover his 
debt.”” There is a dictum by Sir William Grant a little more than a 
century later (in 1805) in Wright v. Morley,! which is usually cited in 
connection with the older case which runs thus: ‘* I conceive, that as 
the creditor is entitled to the benefit of all the securities the principal 
debtor has given to his surety, the surety has full as good an equity to 
the benefit of all the securities the principal gives to the creditor.’’ 
The first part of this statement supports the proposition of the older 
case, though there can be no question that the latter part of the state- 
ment is correct; for it is well established that a surety on paying the 
debt is entitled to stand in the place of the principal creditor, and to 
have the benefit of all the securities which the principal creditors had. 
That is a very different proposition from the one that the principal 
creditor is entitled to the benefit of all the securities the principal 
debtor has given to the surety. 

These two cases were much discussed early in this century in Ex parte 
Waring,? before Lord Eldon. In the course of the argument, Lord 
Eldon spoke somewhat disparagingly of the case of Mawer v. Harrison, 
saying, ‘‘ I have never heard this case relied upon as a governing case 
at this day.’’ Inthe judgment as reported by Vasey, Eldon refers to 
the proposition that the creditor has a right to the benefit of the 
contract between the principal debtor and the party indemnified; and 
that, though the creditor is not himself a party to that contract, he is 
entitled to the benefit of it; and a case was cited? which goes that 
length. 

‘* With regard to that case or cases in general, I desire it to be under- 
stood, that I forbear to give an opinion upon that point.’’ 

Now comes the case of Sheffield Banking Co. v. Clayton, which 
decides that this old proposition that the creditor is entitled to the 
benefit of the securities given by the debtor to the surety is bad law, 
and moreover that Mawer v. Harrison was never an authority for that 
proposition. Mr. Justice Stirling, finding that Sir William Grant and 
Lord Eldon seemed not to be of the same mind on the point, says: 
‘Under these circumstances I was very anxious to discover what was 
really done in the case of Mawer v. Harrison, which is so shortly re- 


111 Ves, 22, 3 Mawer v. Harrison. 
2 2 Rose, 82; 2 Glyn. & Jameson; 19 4 (1892) 1 Ch. 621. 
Ves. 345. 
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ported in 1 Equity Cases, Abridged. The registrar has been kind 
enough to make search for that case. No decree was drawn up, but 
the entry of the case has been found in the registrar’s book, and the 
pleadings have been discovered, and I am indebted to the learned 
senior reporter of this court, Mr. Knox, for having made a summary of 
them for my use, the pleadings themselves being somewhat lengthy; 
and from them and the notes in the registrar's book, it is tolerably 
easy to discover what the case was.’’ 

The learned justice examines the case at length and in conclusion 
says: ‘‘So that all that was decided in that action was this, that the 
plaintiff, who had given his bond of indemnity, was not entitled to 
have it delivered up to be cancelled till all claims had been settled, 
Under those circumstances, it appears that the point for which it was 
cited in 1 Equity Cases, Abridged, could not have been decided in that 
case; and that at most the reported statement amounts to a dictum in 
the course of the argument. It is now nearly 200 years since this case 
was decided, and the sole authorities on a point which must have been 
of frequent occurrences are these: a dictum in 1692, a dictum early in 
the century by Sir William Grant in the year 1805, and what appears to 
me to be the contrary opinion of Lord Eldon a little later. Under these 
circumstances, it seems to me that there is no real authority for the 
proposition in question ; and upon principle, I cannot see why a surety 
who takes from the principal debtor a bond or indemnity at once be- 
comes a trustee of that for the principal creditor.’’ 

This, therefore, is the end of Mawer v. Harrison as an authority; an 
ignominious end, we might add. The authority of the case was at most 
only a dictum. The singular thing about the decision of 1892 is 
that the chancery division of Engiand’s Supreme Court of Judicature 
should laboriously dig at the foundations of this old case in order to 
upset its supposed authority, and should not decide the point upon 


principle, especially as so great a judge as Lord Eldon had indicated 
the true ground of decision. 


TERRAPINS FOR THE AMERICAN Bar AssociaTion.— Hon. John F. Dil- 
» lon. in his address to the American Bar Association at Saratoga Springs, 
in giving an account of the legislation of the States during the past 
year congratulated his brethren upon the fact that ‘‘ Virginia, with old 
time courtesy, recognizes the date of the annual banquet of 1 \e asso- 


ciation by refusing to protect her terrapins after August 15th f each 
year.”’ 
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ADULTERY: INFERENTIAL EvipENCcE OF UNLAWFUL COHABITATION. — 
In the case of the State v. Chaney,! the Supreme Court of North Caro- 
lina had before it the inspiring question what circumstantial evidence 
will be sufficient to convict a white man and a negress of an adulterous 
cohabitation. Shepherd, J., wrote the opinion of the court, and after 
going over the decisions in that State on the general question of how 


much evidence is sufficient to authorize the judge in submitting a propo- 
sition of fact to the jury, said: — 


«“ However difficult it may be to formulate a satisfactory definition as to what 
is ‘some evidence,’ we think that the circumstances deposed to in the case be- 
fore us are entirely sufficient to meet the requirements of any of the rules above 


- stated. It is well settled that, in order to convict of fornication and adultery, 


‘it is not necessary to show by direct proof the actual bedding and cohabiting of 
the parties; it is sufficient to show circumstances from which the jury may rea- 
sonably infer the guilt of the parties.’? The female defendant, a colored woman, 
was separated from her husband, and since such separation has given birth to 
two children. The male defendant, a white man, is so fond of these children 
that on several occasions he has been seen nursingand playing with them. He 
‘has been heard teaching one of them to sing’ the following inspiring couplet: 


‘We have got the money and we have got the land, 
And we don’t care for any poor white man.’ 


In addition to this, he has had ‘ his own and the said children’s picture taker 
together, and witness thought the female defendant’s also.’ There is also testi- 
mony tending to show that he had been seen riding several times with the female 
defendant; that a part of the time ‘ they ate at the same table;’ that the male 
defendant employed ‘ cooks to cook for them both;’ and that they have their 
clothes washed together. All of these circumstances certainly amounted to 
more than a ‘mere conjecture’ of the guilt of the defendants, and were sufti- 


cient, we think, to sustain the verdict of the jury. The other exceptions are 
without merit.”’ 


ATTORNEY AND CounsEL: APPOINTMENT OF A Non-RESIDENT LAWYER 
70 Assist THE District ATTORNEY IN A MurpER Tria. —A statute of 
Wisconsin authorizes the circuit judges, in their discretion, to appoint 


1148. E. Rep. 780. 


2 State v. Poteet, 8 Ired. 23; State 
v. Eliason, 91 N.C. 564. 
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** counsel ’’ to assist the district attorney in the prosecution of a person 
charged with a crime punishable by imprisonment in the penitentiary, 
Considering this statute, the Supreme Court of Wisconsin held in the 
ease of State v. Russell,’ that it is not competent for the court to 
appoint, as such assistant to the district attorney in the prosecution of 
» person charged with murder, a lawyer who is not a resident of the 
State ; and further, that the appointment of such a lawyer and permit- 
*ng him to take a leading part in the prosecution is prejudicial error, 
which entitles the defendant to a new trial. The lawyer appointed in 
the particular case was W. W. Erwin, Esq., who is described in the 
opinion of the court, as ‘‘ a distinguished criminal lawyer of St. Paul, 
of great learning and experience.’’ In giving the opinion of the court 
on this point, Orton, J., said: — 


Section 252 A. Sanb. & B. Ann. St., provides that “‘ the circuit judges, within 
their respective circuits, are hereby authorized, in their discretion, to appoint 
counsel to assist the district attorney in the prosecution of persons charged with 
crime, in all cases where the crime charged is punishable by imprisonment in 
the State prison.”” The word “counsel”? in this statute no doubt means the 
** counselor who is associated in the management of a particular cause, or who 
acts as the legal adviser in reference to any matter requiring legal knowledge 
and judgment.’’? It is generally used “of counsel’? in a particular case, to 
distinguish him from the attorney of record; or as the office means in the 
Supreme Court of the United States, and in the English practice, he is a coun- 
selor at law, in contradistinction to an attorney at law. The counselor conducts 
the trial and presents the law, while the attorney carries on the practical and 
formal parts of the suit.’ In the States where these distinctions are disregarded, 
the one who acts as counsel, or of counsel, is supposed to have superior knowl- 
edge and experience in the law and ability to advise in the conduct of the causes. 
The counselor is a lawyer of the highest dignity. The law says that the court is 
authorized to appoint counsel “to assist the district attorney ’’ in cases where 
he needs assistance. It is at least self-evident that such an assistant must be, 
first, an admitted lawyer or an attorney at law. The attorney general contends 
that the district attorney himself need not be an admitted lawyer in this State, and 
that the law does not require it. There is no statute that requires the attorney 
-general to be a lawyer, or the judges of this court to be lawyers. Such a quali- 
fication is inherent in the very office itself, and required by the duties to be 
performed by him. The prosecutor of the pleas of the State is here called 
the district attorney.” To be adistrict “‘ attorney,’ he must be alawyer. He 
is not an attorney in fact. He must be an attorney at law. The name of the 
officer implies it. He is the attorney of the State in a certain “ district,” to 
distinguish him from an attorney “ general.’?” When there is no district attorney, 
or he shall be absent, or has been employed, etc., the court may appoint some 
suitable person to perform the duties, and he shall have all the powers of such 


153 N. W. Rep. 441. 3 1 Kent. Comm. 307. 
2 Bouv. Law Dict. tit. Counsel.” 
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district attorney.! Could the court appoint a citizen and resident of another 

State to perform the duties and to have all the powers of a district attorney of 
this State? Certainly not, any more than the people could elect such a person 
to the office of district attorney. Neither our laws nor courts recognize any 
attorneys at law but those of this State, except by special rule of comity or 
ex gratia. Attorneys must take our constitutional oath, and district attorneys 
must also give a bond. All others are strangers to our laws and in our courts. 
But it is plain enough that the assistant counsel of our district attorneys must 
be attorneys at law, and, if so, they must be of this State. The said Erwin was 
an attorney of the State of Minnesota, and not an attorney of this State. If he 
could be appointed counsel to the district attorney of Eau Claire county, so 
could an attorney of the city of Boston, or of the city of London, for they are 
all alike foreign attorneys. Our district attorneys are responsible to our people 
and to our courts, but foreign attorneys are not. 

This question was practically settled in Motion to Admit Ole Mosness to the 
Bar of this Court.2. The learned Chief Justice Ryan said: ‘‘ The bar is no un- 
important part of the court, and its members are officers of the court. The 
general business of the State, within the State, executive, legislative, or judi- 
cial, must be performed by citizens or denizens of the State, and the officers 
charged with it must be resident in the State. But, for all functions within the 
jurisdiction of the courts, their officers must be residents of the State. It would 
be an anomaly, dangerous to the safe administration of justice, that the office 
shall be filled by persons residing beyond the jurisdiction of the court, and 
practically not subject to its authority.’”’ A foreign counsel may, by special 
favor, be permitted to appear for his clients in our courts. But he cannot be 
permitted to assist in discharging the duties and performing the functions of 
the office of district attorney. This State is not his client. ‘‘ The public pros- 
ecutor is a quasi-judicial officer, retained by the public for prosecution of per- 
sons accused of crime, in the exercise of a sound discretion to distinguish 
between the guilty and the innocent. * * * He is trusted with broad official 
discretion, generally subject, however, to judicial control.’ If Mr. Erwin 
could have lawfully been appointed as counsel to assist the district attorney in 
the prosecution of the deiendant for this highest of crimes, it was perfectly proper 
that he should take the management of the case, as he did, examine and cross- 
examine the witnesses, and be the adviser of the district attorney. He ought, 
at least, to have the qualifications of that officer.‘ In People v. May,’ it is held 
that no person not previously admitted to the bar is eligible to the office of 
prosecuting attorney, without any special statute to that effect, and that it is 
implied in his name of office; and that the person appointed as his assistant 
must have the same qualifications. It was very proper for the legislature to 
repeal the act requiring such a qualification for a district attorney, for it implied 
that previously he was not required to be an attorney at law. By his very name 
he is an “‘ attorney,’’ and such is the universal sense of the courts, the bar, and 
the people. The person appointed to assist or to take the place of the district 

attorney is called “‘counsel,’’— ‘‘ counselor at law.’’ As we have seen, he 


1 Section 750 Rev. St. * Com. v. Gibbs, 4 Gray, 146; Sneed 
2 39 Wis. 509. v. People, 38 Mich. 248. 
% Wright v. Rindskopf, 43 Wis. 354. 5 3 Mich. 598. 
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must be an admitted lawyer by his very name of ‘‘counsel.’? We hold, there- 
fore, that the person appointed to assist the district attorney in the prosecution 
of a crime punishable in the State prison must be a member of the bar of this 
State, and that the said W. W. Erwin was not eligible to such a position in this 
case. 


Upon the question whether the action of the judge of the circuit 
court in appointing a non-resident lawyer to assist the prosecuting 
attorney was prejudicial, the opinion is necessarily very weak. If he 
conducted himself as an honorable counselor should, and did not 
abuse the privilege which the courtesy of the court had extended to 
him, it would take a great deal of technical reasoning and hair-splitting 
to discover wherein the act of appointing him would have been preju- 
dicial to the prisoner, any more than the act of appointing a resident 
lawyer would have been. On the contrary, as a non-resident lawyer 
must be presumed not to be as well acquainted with the law and pro- 
cedure of the State of the forum as a capable resident lawyer would be, it 
would seem that the appointment of a non-resident lawyer would 
be favorable to the accused, rather than prejudicial. We, therefore, 
do not believe for one moment that the conclusion of the Wisconsin 
court is sound, that any error of a prejudicial nature was committed 
against the prisoner in appointing a non-resident lawyer. But we will 
let the court vindicate its position on this point in its own language. 
Orton, J., continuing the opinion of the court, said:— 


“ That part of the question, whether the defendant was prejudiced by such an 
appointment, is already answered. She certainly had a right to be prosecuted 
by the lawfully elected or appointed officers of the law. That right was vio- 
lated. She ought not to have been compelled to submit to such atrial. She 
has suffered all the terrible consequences of an illegal trial and conviction for 
murder in the first degree. She was, of course, prejudiced by it. The error is 
material. We answer the first question, therefore, in the affirmative.” 


We add that it is the right—and we believe that it ought to be 
the legal right,— of the friends of a murdered man to employ compe- 
tent counsel to assist the State’s counsel in the prosecution of a man 
believed by them to be the murderer. That is strictly in accordance 
with the development of our common law on the subject of the prosecu- 
tion of crime. It had its beginning in the lex talionis, in the law of 
our ancestors — especially illustrated in the Icelandic Sagas,— under 
which, in case of a murder, the relatives of the murdered person had 
a strict right of reprisal against the murderer or his family. As the 
right of private vengeance gradually gave way to a judicial prosecution, 
a private prosecutor appeared,—always, in the case of a murder, @ 
friend of the murdered person or a member of his family, and in the 
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case of a lesser offense, the person against whom the offense had been 

committed. And while the relation of this private prosecutor to the 
crime does not seem to have been material, yet it was necessary that 
there should be such a prosecutor, who should, in the case of a frivolous 
prosecution, be responsible for costs, and it was necessary that his 
name should be indorsed on the indictment. The counsel representing 
the prosecution were always, except in the case of political crimes, 
counsel retained by this private prosecutor, or by the private persons 
instigating and supporting the prosecution. And this substantially has 
been the law of England until a very recent period. The right of the 
family of the murdered person thus to prosecute and to be allowed the 
fair and usual means of prosecuting, is a right which is, in popular 
conception, regarded as a natural right. It is the right of private 
vengeance enjoyed to the extent of having the murderer punished accord- 
ing to the law of the land and the fact and degree of his guilt. The 
right ought not to be abridged or curtailed on narrow, technical or 
frivolous grounds. Another reason why competent counsel —non-res- 
ident, if necessary— provided they are reputable and honorable, 
should be allowed to assist the State’s officer in the prosecution, is found 
in the notorious inefficiency of the persons who are generally elected 
by the people to discharge the functions of the prosecuting attorney. 
Some years ago, in his address as president of the Illinois State Bar 
Association, the late Mr. Justice Davis, then an ex-justice of the 
Supreme Court of the United States, called attention at length to this 
evil as it existed in the State of Illinois. It exists, to a greater or less 
extent, in all the States where the prosecuting attorney is elected by the 
people. The fees of the office are small; as a general rule the office is 
not lucrative ; and it is often used as a mere stepping-stone to advance- 
ment by young and ambitious lawyers just out of the law school or just 
admitted to the bar. The politicians nominate and the people elect 
such incapables, to an extent which almost puts society at the mercy of 
the criminal classes. On the other hand, persons accused of flagrant 
crimes often find the means to retain the ablest counsel which the bar 
of the State or of adjacent States affords ; and non-resident counsel are 
always admitted by courtesy to defend the accused. 

The rights of such counsel appearing to assist the prosecuting 
attorney in criminal cases have been the subject of consideration in 
several cases not referred to by the Wisconsin court in the foregoing 
decision. In Missouri, it has been held that it is not ground for a new 
trial that an attorney, who had assisted the prosecuting attorney by 
taking the testimony, was allowed to make the opening argument to the 
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jury with a fifteen-minute speech. The court said: ‘It is wholly im- 
material whether the permission was made a matter of record or not; 
nor does it make any difference whether he was employed in the case, 
or gratuitously assisted the prosecuting attorney. An attorney employed 
in the case may even make the statement of the case to the jury.’*! 

The Court of Appeals of Texas have held that the employment of 
special counsel by private prosecutors to assist the district attorney is 
not inhibited by the law of that State. That court holds, however, with 
obvious propriety, that the State’s attorney should retain control and 
direction of the prosecution and not resign the same to assistant 
counsel.? 


Bourtpinc Contracts: REFERENCE TO Decision or ARCHITECT. — It 
is well known that in nearly, if not quite all, the building contracts in 
use in large cities in this country; there is a clause providing that, in 
eases of dispute, the dispute shall be referred to the decision of the 
architect, and that his decision shall be final. Now the architect is the 
employe of one of the parties to the contract, namely, the proprietor. 
He draws up the plans and specifications and superintends the erection 
of the building for the proprietor, for a reward paid by him. It is 
therefore to his interest to decide every such dispute in favor of the 
proprietor. This being so, if the architect accepts the work as having 
been done in accordance with the contract and to his satisfaction, it is 
clear that the owner cannot show that the work was not done in accord- 
ance with the contract, in the absence of evidence of fraud, or collusion 
between the builder and the architect. This is in accordance with the 
holding of a previous case in the same jurisdiction to the effect that if, 
by the terms of the contract, the decision is to be left to one of the 
parties to the contract, his action. taken in good faith, will be conclu- 
sive upon both parties.‘ 


CarRIERS OF PasseNGERS: EXEMPLARY DamaGes — FarLure or Con- 
pucTor TO RecoenizE Fapep Ticket. — The decision of the Appellate 
Court of Indiana in Chicago &c. R. Co. v. Conley, is to the effect 
that if a passenger has a valid railroad ticket, which the conductor fails 
to recognize, owing to the fact that it has lost its original color through 


1 State v. Rob, 90 Mo. 31,36; follow- 3 Kennedy v. Poor, 151 Pa. St. 472. 
ing State v. Stark, 72 Mo. 38. 4 Singerly v. Thayer, 108 Pa. St. 291. 
* Burkhart v. State, 18 Tex. App. 5 32 N.E. Rep. 96. 
599. 


NOTES OF RECENT DECISIONS. 135 


becoming wet, and the passenger is, after a public controversy in the 
coach, ejected from the train, he may recover of the railroad company, 
not only compensatory damages, but damages in respect of the humili- 
ation and shame to which he is thus subjected. This reminds the 
writer of the case cited as Re McAuley, where an old and somewhat 
illiterate passenger, having an unexpired ticket, was put off the train 
between two stations by the conductor, who made the mistake of read- 
ing the figure 9, which indicated the date of the expiration of his ticket, 
upside down, whereby it appeared to be 6. In this case the writer of 
the present note heard the evidence as master in chancery and made an 
award of $25.00 damages only, as there was no special circumstance of 
aggravation or insult, — which award, however, Judge Treat increased 
to $250, on the ground that, although the damages were payable out of 
the trust fund which was in the hands of the receivers of the court who 
were operating the road, it was a case for exemplary damages, and that 
exemplary damages would be awarded in an action against receivers 
where, under the same circumstances, they would be awarded if the 
corporation were in possession of its own property. 


CaRRIERS OF PassENGERS: MISTAKE IN PassaGe Ticket — Contrisv- 
ToRY NEGLIGENCE OF PassENGER To Use Ticket 
COVERING Mistake. — The decision of the United States Circuit Court of 

Appeals for the 6th Circuit in Paulin v. Canadian Pacific R. Co.,} 
" affirms the principle of a previous decision,? that the fuce of a passage 
ticket is conclusive evidence to the conductor of the terms of the contract 
of carriage between the passenger and the company; so that if there is 
a mistake in the ticket, the passenger must submit to the inconvenience 
of either paying his fare or being ejected; but has, of course, an action 
for damages against the company for what he has lost in consequence 
of the negligent mistake. While there is some conflict in the authorities 
on this point, the court say that the great weight of authority favors 
the result here stated. There was really not so much difficulty on this 
point, in the case before the court, as there was on another. The pas- 


1 52 Fed. Rep. 197. Co., 71 Pa. St. 432; Petrie v. Railroad 
2 Railroad Co. v. Bennett, 1C.C. A. Co., 42 N. J. Law, 449; Railroad Co. 
544. v. Griffin, 68 Ill. 499; Hall v. Railway 
§ Citing Bradshaw v. Railroad, 1385 Co., 15 Fed. Rep. 57; Pennington v- 
Mass. 407; Townsend v. Railroad, 56 Railroad Co., 62 Md. 95; Johnson rt. 
N. Y. 295; Frederick 0. Railroad Co., Same, 63 Md. 106; Mechem’s Hutch. 
87 Mich. 342; Shelton v. Railway Co., Car., § 580i. 
29 Uhio St. 214; Dietrich v. Railroad 
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senger, after purchasing his ticket, which was a round trip ticket from 
Detroit to Quebec, discovered that the ticket agent had, by mistake, 
stamped both the going and returning ticket so as to make it read fora 
passage from Detroit to Quebec, instead of stamping the returning 
coupon so that it would read for a passage from Quebec to Detroit. 
After discovering this mistake, he consulted a person temporarily in 
charge of the ticket oflice in the absence of the ticket agent, who 
told him that he had no authority to correct the mistake, but thought 
that the matter was all right, and that the conductors would understand 
the mistake. A few minutes later the plaintiff took the train. He went 
to Quebec, and, after-spending some time there, started to return. His 
return ticket, thus defective, was honored by the conductor who had 
charge of the train between Quebec and Montreal, after hearing his 
explanation of the mistake. But the conductor having charge of the 
train west of Montreal refused to honor it and required him to pay fare, 
which he, being unable to do, was obliged to leave the train at a point 
twenty miles west of Montreal. He returned to Montreal, and there 
applied to the main office of the railroad company where his ticket was 
exchanged for a correct one, upon which he completed his journey. 
He suffered considerable inconvenience because of the delay. Therules 
of the company forbade conductors to accept such a ticket for passage 
from Quebec to Detroit. He brought an action against*the company for 
damages, and upon this evidence the court directed a verdict for the 
defendant. This verdict was affirmed in the Circuit Court of Appeals 
in an opinion by Taft, J., Jackson, J., concurring, and Brown, Cire. J., 
dissenting. The majority of the court took the view that the plaintiff 
was bound to know the law, and that, as he had discovered the mistake 
in his ticket before boarding the train, but had nevertheless boarded it 
on the assurance of the locum tenens at the ticket office, that the con- 
ductors would honor it, he was guilty of such contributory negligence as 
barred his right to recover damages, as matter of law. We believe that 
Mr. Justice Brown took the correct view of this question. On reasons 
of public policy, every man, no matter how ignorant, is, for many pur- 
poses, bound to know the law, which even the ablest lawyers and the 
most eminent judges do not know. In this case, as the law had been 
decided by respectable courts both ways, it would be a hard rule that 
would require a person not shown to be learned in the law, to know the 
law at his peril. But it was really not a question of his knowing the 
law. The train was about to start; he was a music teacher who had not 
traveled much; and he relied on the assurance of a person in charge 
of the defendant’s ticket office, that the conductors would apprehend the 
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mistake and that the ticket would be honored. This was not making a mis- 
take of law atall, but it was making a mistake as to what the conductors 
of the defendant would do; and this mistake was obviously induced 
by his situation, the train about to start and the advice given to him by 
the person in charge of the ticket office and seemingly experienced in 
the manner in which the conductors of the defendant dealt with such 
cases. ‘This opinion clearly illustrates the tendency of some judicial 
minds to do their thinking, unconsciously and honestly no doubt, on the 
side of the corporation, instead of doing it on the side of the poor devil 
who is suing the corporation. 


CuatreL MortGace: Necessity or RecorpinG ANOTHER STaTE.— 
In Ord Nat. Bank v. Massey,' the Supreme Court of Kansas held that 
‘‘ the constructive notice imparted by the registration of a chattel mort- 
gage in the county and State where executed is not confined to that 
county and State, but protects the interests of the mortgagee when the 


property is removed by the mortgagor to another State, by the law of 
comity between States.’’ 


ConsIDERATION OF Note: Naminc or Cuitp aFTer THE Maker.—In 
Diffenderfer v. Scott,? the appellate court of Indiana have had a rather 
novel question before it for decision, viz., whether a note given to a 
child, whose parents have named it after the maker of the note, is with- 
out consideration and therefore void. When one considers the shame 
and humiliation to which the child will be subjected through life, on 
account of bearing the name of a man mean enough to dispute the validity 
of a note given under such circumstances, the decision of the court sup- 
porting the note will meet with the unanimous approval of the profession. 
Of course, it might be argued with some plausibility that, as the money 
will in all probability go into the pocket of the unfeeling parent who has 
taken such an advantage of his helpless offspring, the consideration of 
the note is an immoral one, and therefore, on grounds of public policy, 
ought not to be allowed to support an action. The question will sug- 
gest itself to the speculative mind whether, if such a consideration will 
support an express contract to pay for the same, it might not also sup- 
port an implied contract, having for its foundation the mere acceptance 
of the honor. If the Indiana court should ever push its doctrine to this 
extreme, we shudder at the extent of the financial disaster which would 


1 30 Pac. Rep. 124. 2 32 N. E. Rep. 87. 
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overtake the most distinguished citizen of that State. Probably there’ 
are enough young Benjamin Harrisons running about the streets of 
Indianapolis to make a very respectable torchlight procession to welcome 
the ex-president home. If he has saved anything from his salary during 
the last four years, he would do well to avoid real estate investments in 
Indiana until a ‘‘ test case’’ has been put through the judicial mill. 


ConstaBLeE: Not EntitLep To Fees ror Servinc Vorp Process. — 
In Dean y. Board of Commissioners,! the Supreme Court of Minnesota 
hold that where the justice of the peace issues a warrant which is void 
on its face, the constable who serves it, cannot recover his fees from the 
county.? 


ConstituTionaL Law: Crass LecistaTion: SUPPRESSION OF THE 
Smoke Nuisance Cirtres. —In State ex rel. v. Sheriff,> the Supreme 
Court of Minnesota had before it the question of the constitutionality of 
a statute of that State declaring the emission of dense smoke within the 
city of St. Paul, under certain conditions, a nuisance, and prescribing a 
penalty. Section 1 of the statute prohibits the emission of dense smoke 
within the city, with certain limitations as to distance, location, and 
surroundings; section 2 prescribes the penalty; and section 3 is as 
follows: ‘‘ Nothing herein contained shall be construed to apply to 
manufacturing establishments, using the entire product of combustion, 
and the heat, power and light produced thereby, within the building, 
where they are generated or within a radius of three hundred feet there- 
from.’’ The court, after reviewing its previous decisions on the ques- 
tion of class legislation, re-affirmed its rule,‘ ‘‘ that not only must the 
statute treat all alike, under the same conditions -— all who are brought 
within it, — but in its classification it must bring within it all who are 
under the same conditions.’? The court quoted with approval the 
doctrine of a case in New Jersey: ‘‘ Such law must embrace all and 
exclude none whose conditions and wants render such legislation neces- 
sary or appropriate to them as a class.’’5 The court then, speaking 
through Vanderburgh, J., concluded its opinion thus: — 


This language is, of course, used ina broad and general sense, and is not to 
be given so technical or narrow a construction as to interfere with practical 


1 52 N. W. Rep. 650. 4In Johnson v. Railroad Co., 43 
2 The court cites Throop Pub. Off. Minn. 224; s. c. 45 N. W. Rep. 156, 
759 et seq.; also note to Savacool v. 5 Randolph v. Wood, 49N. J. L, 88; 
Boughton, 21 Am. Dec. 201. s.c. 7 Atl. Rep. 286. 

351 N. W. Rep. 112. 
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legislation. But applying the rule, as well established in this court, to the leg- 
jslation under consideration, it can hardly stand the test of legal criticism. 
The provisions of section 3 are somewhat obscure; but the only fair and reason- 
able construction to be given it is that it is intended to except a class of manu- 
facturers who limit the use of the heat, light, and power resulting from the 
combustion of smoke-producing material wholly within the prescribed radius. 
The counsel for the State contend that this must apply equally to all within the 
designated class, and that the exception thus made in the operation of the act 
isa reasonable one, because from the nature of the prescribed limitations, the 
public injury or annoyance from the emission of smoke from such establish- 
ments would not be serious or specially objectionable tothe public. The argu- 
ment applies in so far as the particular class who are excepted from the 
operation of the statute is concerned, but it does not reach the objection that 
the classification is not sufficiently broad. No arbitrary distinction between 
different kinds or classes of business can be sustained, the conditions being 
otherwise similar. The statute is leveled against the nuisance occasioned by 
dense smoke, and it can make no practical difference in what business the own- 
ers or occupants of the buildings in which such smoke is produced are engaged, 
or whether the heat evolved from the combustion of the fuel producing such 
smoke is applied to the generation of steam or other useful purposes; or, fur- 
ther, whether steam-power is used in manufacturing, or is applied to other uses, 
as a grain elevator or hoisting apparatus in a warehouse. We are obliged to 
hold that the distinction or classification attempted to be made is untenable. 
Section 3 must be read in connection with section 1, and is evidently intended 
to be a limitation upon the latter section, and is so connected with it that its 
provisions must be regarded as inseparable from the general purpose and object 
of the act, so that the whole must stand or fall together. For these reasons we 
hold the act invalid. 


ConstituTionaL Law: Emprorer anp — Porice Recvia- 
TIons — VaLipity oF Statute Impostnc Penatty For NON-PAYMENT OF 
Waces To Emptoyé. — The legislation of many States, in so far as it 
affects railroad companies and other large corporations, has become so 
extravagant that it has become the practice of interested corporations, 
after exerting what influence they can to prevent the passage of extrav- 
agant and injurious legislation, to ‘‘ make a fight’’ against it in the 
courts. And it has come to this, that no one is very well assured of 
the validity of any act of the legislature until it has been ‘‘ tested,’’ so 
to speak, because experience shows that when it comes to this testing 
process it is often — continuing the expressions usually employed — 
‘‘knocked out.’’ An instance of this kind is afforded by a recent 
statute of Texas,! which provides that in the case of a railroad com- 
pany refusing to pay its indebtedness to an employe within fifteen days 
after demand, ‘‘ it shall be liable to pay such employe 20 per cent on 
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the amount due him as damages, in addition to the amount due.’’ The 
Court of Appeals of that State in the case of San Antonio &c. R. Co. y. 
Wilson,' now hold that this statute is unconstitutional, as being special 
legislation. The opinion, which is delivered by Simpkin, J., contains a 
very luminous argument on the question. Probably the validity of the 
statute would have been upheld if it had been applied to all employers, 
instead of being directed to railroad companies alone. It will not do, 
however, to say that a statute imposing a penalty for the non-payment 
of a particular kind of debt is unconstitutional where the statute is 
applicable to all persons alike. For instance, statutes exist in Missouri 
and other States imposing a penalty for the non-payment of a promis- 
sory note, in the form of an additional percentage, and we are not 
aware that the validity of such statutes has ever been challenged. 
Statutes also exist in Missouri and other States giving laborers special 
advantages in regard of collecting their debts against corporations, and 
providing that homestead and exemption laws shall not protect an 
employer against a claim for the wages of certain employes ; and we do 
not suppose that the constitutionality of these statutes has ever been 
seriously doubted. Turning to other States, it is well known that in 
some of them the well-known rule in regard to the non-liability of a 
master for injuries done to one servant through the negligence of a fel- 
low-servant in the same general employment, has been abrogated by 
statute in respect of railroad companies alone, without reference to other 
employments, and that those statutes are operative and constantly 
enforced. 


ConstiruTiIonAL Law: Crimes — Bicamy Com- 
miTTeD IN AnoTHER State. — In State v. Cutshall,? the Supreme Court 
of North Carolina hold that a statute of that State,? which provides 
that if any person, being married, shall marry any other person during 
the life of the former husband or wife, whether the second marriage 
shall have taken place in the State of North Carolina or elsewhere, every 
such offender shall be guilty of a felony, and every such offense may be 
punished in the county where the offender shall be apprehended as if 
actually committed there, is unconstitutional. The opinion of the court, 
written by Avery, J., is a very intelligent one ; and, although Merrimon, 
C. J., dissented, we do not see that he vindicates the constitutional 
power of the legislature tc punish offenses committed in other States. 


1198S. W. Rep. 910. 3 Code of N. C., Sec. 988. 
2110 N. C. 538; s. c. 46 Alb. L. J. 
45. 


y 
r 
y 


NOTES OF RECENT DECISIONS. 141 


The provision of that constitution which preserves the right to trial by 
jury, means, as every constitutional provision does, the right to a trial 
by a jury of the place where the crime was committed, at least of the 
State in whose borders it was committed; and to hold that North 
Carolina can try and punish a crime committed in a neighboring State 
is a monstrous denial of this right. Outside of the constitutional ques- 
tion, such statutes are of pernicious character, because they lead to 
conflict of laws to such an extent that a marriage may be rightful in one 
State and punishable as bigamy in another State, of which there have 
been recentexamples. The conception of the Court of Appeals of West 
Virginia that the legislature of that State can clothe the courts of that 
State with jurisdiction to punish murders committed in other States,} 
does not take hold of the minds of a majority of the judges of the 
Supreme Court of North Carolina; and we may add that it is not a 
doctrine that is liable to spread. 


ConstituTIONAL Law: FREEpom or Contract: Va.ipity or ‘‘ SToRE- 
Orper’’ Leaistation.— In the case of State v. Loomis,’ the Supreme 
Court of Missouri, Division No. 2, has had before it the question of the 
validity of a class of legislation known as ‘ store-order legislation.’’ 
The defendant had been convicted, under an information, for violating 
section 7058 of the revised statutes of the State. He appealed to the 
Supreme Court, challenging the constitutionality of the statute. It 
being a criminal case, it went, under the constitutional provision, to 
the Second Division, where it has been decided by affirming the con- 
viction. The opinion is wntten by Thomas, J.; McFarlane, J., concurs 
in the result, and Gantt, J., expresses no opinion, but the case is 
transferred for final decision to the full court. The statute reads as 
follows: ‘‘ It shall not be lawful for any corporation, person or firm 
engaged in manufacturing or mining in this State to issue, pay out or 
circulate for payment of the wages of labor, any order, check, memor- 
andum, token or evidence of indebtedness, payable in whole or in part 
otherwise than in lawful money of the United States, unless the same is 
negotiable and redeemable at its face value, without discount, in cash 
or in goods, wares, or merchandise or supplies, at the option of the 
holder, at the store or other place of business of such firm, person, or 
corporation, or at the store of any other person on whom such paper 
may be drawn, where goods, wares or merchandise are kept for sale, 
sold or exchanged, and the person who, or corporation, firm or com- 
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pany which, may issue any such order, check, memorandum, token or 
other evidence of indebtedness, shall, upon presentation and demand, 
within thirty days from date or delivery thereof, redeem the same in 
goods, wares, merchandise or supplies, at the current cash market price 
for like goods, wares, merchandise, or supplies, or in lawful money of 
the United States, as may be demanded by the holder of any such order, 
memorandum, token or other evidence of indebtedness: Provided, that 
if said corporation, person or firm engaged as specified in this section 
have a regular pay-day once in every thirty days, then said corporation, 
person or firm shall not be required to redeem such token or evidence 
of indebtedness in cash until the first pay-day after the same become 
payable, as herein provided, and such token or evidence of indebted- 
ness shall be presented for payment in cash only on such pay-days,”’ 
The evidence at the trial tended to show that the defendants, under the 
name of Loomis and Snively, were engaged in mining coal in Macon 
county, Missouri; that Peter Daniels was employed to labor for them; 
that, prior to the month of February, 1891, Daniels became indebted 
to them in the sum of about $38.00 in their store, which they kept in 
connection with their mining operations ; that, on the 18th of February, 
1891, Daniels had earned on the current month’s wages the sum of 
$5.50 in excess of his purchases for that month; that, on that day the 
defendants, at his request, issued and delivered to him a coupon check 
book, using a printed form. On the first page of the cover of this book 
was the following: ‘‘ Loomis and Snively, Credit Coupon Check Book 
No. 807. $5.00. Issued by C. C. Gorton. Check 2-18-1891. The 
coupons in this book are not good if detached, and are payable in 
merchandise when presented by Peter Daniels.’’ On the second page 
of the cover was the following: ‘* Special notice. It must be distinctly 
understood that these coupons are redeemable in such articles as are 
for sale when presented. Covers must be surrendered with last coupon. 
Clerks will return all canceled coupons and covers to office daily.’’ The 
coupons were for 5, 10 and 25 cents, aggregating $5.00. The 5 cent 
coupon was as follows: ‘‘ Coupon A. 807. Good for merchandise at 
our store. 5. Loomis and Snively. Not transferable. Not good if 
detached.’’ The other coupons were in the same form, except that 10 
and 25 cents were substituted for 5 respectively. Daniels indorsed the 
book and delivered it to one C. C. Burge. One John R. Hughes 
obtained it and delivered it to Thos. M. Williams, a merchant, for goods 
sold him. Williams presented it to the defendants for payment in April, 
1891, but they refused payment, on the ground that it was not intended, 
when it was issued, that it should be for any cash, and that when settle- 
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ment was made with the laborers, the coupon books issued to them were 
deducted from the amounts due them respectively and the balance was 
paid in cash. The case was tried by the court without a jury. At the 
conclusion of the evidence the defendant asked the court to give a 
declaration of law that they were entitled to their discharge, on the 
ground that the information failed to charge them with any crime and 
for the reason that the statute on which the information is founded is 
unconstitutional and void. This was refused by the court, the defend- 
ants excepting. The court thereafter found the defendants guilty, and 
assessed their punishment at a fine of $10, and entered judgment 
accordingly. ‘The constitutional ground on which the statute was 
challenged was that it was repugnant to that clause of the bill of rights 
in the constitution of Missouri, which declares that ‘‘ all constitutional 
government is intended to promote the general welfare of the people ; 
that all persons have a natural right to life, liberty and the gains of 
their own industry ; that to give security to these things is the principal 
office of government, and that, when government does not confer this 
security, it fails of its chief design.’’ It would require a stronger 
magnifying lens than that possessed by most judges to discover anything 
in this merely theoretical declaration which lays an inhibition upon the 
legislature of the State against passing a regulation as wholesome and 
as necessary to the rights of the honest poor as the statute under con- 
sideration. Mr. Justice Thomas did not possess so fine a magnifying 
lens, but his brethren of the first division may be found to possess one 
when the case comes up for decision before the court in banc. In the 
course of a very interesting opinion, the learned justice does us the 
honor to quote some of our observations on this subject in a former 
issue of this Review, —the observation which induced the Christian 
editor of the Albany Law Journal to dub us ‘ the Great Corporation 
Killer.”’ We dedicate this decision to the aforesaid Christian editor. 
Jesus pitied the poor; but his followers of the type of that editor seem 
to pity only the poor corporation. Perhaps they find a ground for their 
partiality in the utterance, —‘‘ For unto every one that hath shall be 
given, and he shall have abundance; but from him that hath not, shall 
be taken away even that which he hath.’’ 


CoystituTionaL Law: Interstate Commerce —Pompine NaturaL 
Gas out or THE State. —It ought to be observed that this question has 
already been decided differently, from the manner in which it was 
decided by the Supreme Court of Indiana, in the Court of Chancery of 


? 
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New Jersey,/— that court holding that the Indiana statute, under the 
guise of a police regulation, sought, in fact to restrict interstate com- 
merce, and that therefore, so far as that State was concerned, it would 
be treated as invalid. Chancellor McGill delivered a learned opinion, 
proceeding almost entirely upon decisions of the Supreme Court of the 


United States. Of the propriety of his conclusion there can be scarcely 
any doubt. 


ConstituTionaL Law: Jury Tria.— Exciusion or Women From 
Juries. — In McKinney v. State,* the Supreme Court of Wyoming held 
that a man on trial for a crime has no constitutional right to have © 
women sit on the jury, either under the fourteenth amendment to the 
Federal constitution, or under the constitution of Wyoming declaring 
that both male and female citizen shall enjoy all civil, political and 
religious rights and privileges. 


ConstrruTionaL Law: Ostication oF Contracts — Rar-way Exemp- 
TIONS FROM TAXATION DO NoT ExTenD TO Brancu Lines. —In Wilming- 
ton &c. R. Co. v. Allsbrook,? the Supreme Court of the United States, 
in an opinion by Fuller, C. J., affirm the decision of the Supreme Court 
of North Carolina upon a case presenting the following history: — 


In the year 1836 the General Assembly authorized the stockholders of the 
Halifax and Weldon Railroad to subscribe their stock to the stock of the Wil- 
mington and Raleigh (now Wilmington and Weldon) Railroad Company, and 
empowered the latter company to acquire the property of the former, the cor- 
porate existence of which should cease. By agreement between the two com- 
panies, the act was carried out in 1837, and in 1840 the Wilmington and Weldon 
road was completed to Weldon, the Halifax and Weldon road being used as 
part of the mainline. About 1870 an effort was made to tax the franchise of 
the Wilmington and Weldon road, as distinct from its property, and a test case 
was made up, covering this and other portions of the main line in Halifax 
county. The case is reported, Wilmington and Weldon Railroad Company v. 
Reid, Sheriff of Halifax.4 The United States Supreme Court reversed the 
State court, in an opinion by Justice Davis, which held that a franchise is 
property and therefore exempt under the 19th section of the charter. The point 
that there was no exemption in the charter of the Halifax and Weldon road, 
and that it was liable to taxation after the merger, was not raised in that case. 

After the board of railroad commissioners began to look into the subject of 
railroad taxation they concluded that the line of the old Halifax and Weldon 


2 Benedict v. Columbus Const. Co., 3 18 Sup. Ct. Rep. 72. 
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road was subject to taxation, as well as the branch lines of the Wilmington and 
Weldon road. Both were accordingly assessed. The railroad company began 
anaction in the superior court of Halifax against Allsbrook, sheriff of that 
county, to restrain the collection of the taxes assessed in its favor. Judge 
Connor heard the matter in Wilson, and held that the branch lines are liable to 
taxation but the Halifax and Weldon link is exempt. Both sides appealed. 
The Supreme Court, in an opinion by Justice Clark, held that both the branch 
lines and the Halifax and Weldon road are liable, and a writ of error was sued 
out, Which was argued about the middle of November. The United States 
Supreme Court aflirms the judgment of the State court in all respects, on the 
ground that the exemption in the charter of the plaintiff company does not ex- 
tend to the branch lines, and that as the State court found that Halifax was 
made the terminal point of the company, under the power to run from Wilming- 
ton to some point on the Roanoke river, the line from Halifax to Weldon is 
also subject to taxation. 

The contention made by the road was broad and comprehensive; that it had 
the power to build as many branches as it pleases, from any point on its line to 
any point in the State, and that all these are exempt. So sweeping a power is 
seldom claimed by any corporation. It would mean the domination of the 
railroad interests of the State. The people are to be congratulated that a 
limit is fixed to tax-exempt roads in North Carolina. The counsel of record in 
this case were, for the road, Sam’l F. Phillips, Thomas N. Hill, W. H. Day and 
A. W. Haywood; for the State, R. O. Burton and Attorney-General Davidson. 
It was argued by Sam’l F. Phillips and Thomas N. Hill for the road, and 
Robert O. Burton for the State. 


ConstiITUTIONAL Law: AND ImMuNITIES OF CITIZENS OF 
OTHER STATES — NON-RESIDENT TRUSTEES, ETC. —In Robey v. Smith,! 
the Supreme Court of Indiana have decided that an act of the legis- 
lature of that State,* providing that ‘‘ it shall be unlawful for any per- 
son, association or corporation to nominate or appoint any person as 
trustee in any deed, mortgage or other instrument in writing except 
wills, for any purpose whatever, who shall not be at the time a bona fide 
resident of the State, and it shall be unlawful for any person who is not 
a bona fide resident of the State to act as such trustee ’’ etc., is in con- 
flict with that provision of the constitution of the United States? which 
declares that ‘‘ citizens of each State shall be entitled to all the privi- 
leges and immunities of the citizens in the several States.’ As the 
decision is in favor of the right claimed under the constitution of the 
United States, it is understood to be not reviewable by writ of error in 
the Supreme Court of the United States. 


1 30 N. E. Rep. 1093. 
2 Rev. Stat. Ind. 1881, § 2988. 
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ConstituTIonAL Law: Vestep Ricuts — Statutes Exemptine Prop- 
ERTY OF MarRIED WomMEN FROM Dests oF Huspanp.— In Baker y. Kil- 
gore,’ it is held by the Supreme Court of the United States that a 
statute of Tennessee,” providing that ‘the rents and profits of any 
property or estate of a married woman, which she now owns or 
may hereafter become seized or possessed of, * * * shall 
in no manner be subject to the debts or contracts of her husband 
except by her consent,’’—does not take away or infringe any vested 
right of the husband or any right of his creditors, and does not deny 
any right or privilege secured by the constitution of the United States. 
Such is the syllabus ; but it will be necessary to look into the opinion a 
little for the grounds of the decision, which are found to be that, at the 
time the statute was passed the particular profits of the wife’s estate in 
dispute had not come into the hands of the husband so as to be vested 
in him, but existed only as an expectation of his. This places the 
propriety of the decision beyond question. 


ConstirtuTionaL Law: PresmentTiaL ELections — Power OF THE 
LeGISLATURE OF A StaTe TO Enact a Law ProvipinG ror THE CHOOSING 
or Exectors By Districts. —In McPherson v. Blacker, decided by the 
Supreme Court of the United States in October,’ the validity of the 
recent act of the legislature of Michigan, providing for the election of 
presidential electors by districts, was challenged as being in conflict 
with the constitution of the United States. The Supreme Court of 
Michigan decided that the act was valid and this decision was affirmed 
by the Supreme Court of the United States on writ of error. The 
propriety of the conclusion of the court rests upon grounds too obvious 
to demand any argument; and the effort to overturn the Michigan 
statute on constitutional grounds appears to have been the desperate 
resort of some of the managers of a political party. It is difficult to 
see how any lawyer who would take the trouble to read a single para- 
graph of the Federal constitution could get into his head the wild dream 
that the statute could be regarded as infringing that constitution. The 
provision is: ‘‘ Each State shall appoint, in such manner as the legis- 
lature thereof may direct, a number of electors,’’ etc. ‘The manner of 
appointing the electors is by this language committed to the exclusive 
determination of the legislature of each State, and there is nothing in 


1145 U. S. 487. Chap. 141; Tenn. Code, 1884, Sec. 
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any part of the constitution which curtails this grant of power, or which 
requires it to be exercised uniformily throughout the several States, or 
which in any manner prescribes how it shall be exercised. It is known 
to have not been exercised uniformly in the practice of the States. 
The legislature of South Carolina, at least down to the civil war, 
appointed the electors itself, — that is, they were elected by the legis- 
lature in that State, so that there was no popular election in that State 
for president, as it is called. The hardihood of the political managers 
who endeavored to overturn the Michigan statute, as being in conflict 
with the constitution of the United States, was almost paralleled by 
that of the counsel on the oppositte side, who challenged the jurisdic- 
tion of the Supreme Court of the United States to decide the question 
at all. But as the question simply was whether the statute of a State 
is in conflict with the constitution of the United States, it obviously 
involved a Federal question; and this is more clear when we consider 
that the conduct of presidential elections has been to some extent made 
the subject of regulation by Congress, which regulation has been upheld 
by the Supreme Court of the United States. The court most obviously 
had jurisdiction, and rightly decided the question, on grounds too plain 
to require any discussion, and the judgment of the court was unani- 
mous. The opinion, written by Mr. Chief Justice Fuller, is somewhat 
long — and it may be said respectfully, too long, when it is considered 
that there was really nothing to decide except that a plain passage in a 
written instrument means what it says. 

At the same time, the action of the legislature of Michigan in passing 
this statute can not, on public grounds, be commended. It was the 
action of a minority party in that State which got temporary possession 
of the legislature and which passed the act, knowing that it was a 
minority party, and because it was a minority party. The object was 
to reduce the number of presidential electors that could be ‘‘ appointed,’ 
so to speak, by the majority party, by requiring them to be elected 
from districts, whereby the minority party would probably succeed in 
electing five or six of them. If the party which had the temporary 
tenure of legislative power in Michigan had supposed itself a majority 
party, and had regarded itself as capable of carrying the election 
throughout the entire State of Michigan, it, of course, would not have 
passed this act, since to do so would have reduced the number of 
electors which it could elect. If it were able to carry the State under 
the existing law, it would succeed in electing all the electors to which 
the State, under the constitution, was entitled. On any question of 
public morals the statute is reprehensible to the same extent as is the 
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practice of gerrymandering. The result of it might have been— 
fortunately it was not — to throw the electoral college out of balance, 
The truth is that electors ought to be chosen by all the States in the 
same manner. But probably it is better to say that the cumbrous sys- 
tem of choosing the president by electors appointed by the States, 
ought to be abolished, and in its place a direct vote of the people sub- 
stituted, with some careful provision for its proper canvassing and 
telling, and for the decision of contests. 


ConsTRUCTION OF THE FEDERAL ELEcTION LAW: SUPERVISORS OF THE 
ELECTION NEED NOT SUPERVISE REGISTRATION. — Just before the recent 
election a very interesting decision was rendered by Mr. District Judge 
Speer, of the circuit court of the United States for the southern dis- 
trict of Georgia, upon an application for the appointment of Federal 
supervisors of election for Wilkinson and Richmond counties of that 
State.!_ The principal question decided was that raised by a suggestion 
made by a committee of the Young Men’s Democratic League, to the 
effect that commissioners of election must, under the act, also be com- 
missioners of registration. The Young Men’s Democratic League evi- 
dently had an eye to business in raising this point, since the registration 
had already taken place, and it was too late to revise it; and hence if 
the point, were held tenable, the judge must for that reason decline to 
appoint supervisors of the election. But the learned judge, giving that 
attention to the subject which the suggestion of so respectable body 
demanded, decided, in an elaborate opinion, that it was not necessary, 
in order that supervisors should be appointed for the election, that they 
should also have been appointed to supervise the registration. Other 
questions are considered in the opinion, but they will lose their impor- 


tance through the probable repeal of the Federal election law by the next 
Congress. 


Corporations: Forcep SHARE CERTIFICATES: ILLUSTRATION OF A 
FRAUDULENT TRANSFER NOT ACCOMPANIED WITH THE CertiricaTEes. —In 
a case determined in the English House of Lords in 1885, it appeared 
that M. was the holder of shares in an English company, and that he — 
deposited with S. his share certificate, together with a blank transfer, 
as a security fora debt. Afterwards he fraudulently executed a blank 
transfer in respect of the same shares, and deposited it with the Société 
Générale de Paris, as a security for another debt. On being applied to 
by the French bank for the share certificate, he stated to them that it 
had been lost or mislaid. The French banking company stamped their 


1 In re Appointment of Supervisors, 52 Fed. Rep. 254, 
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transfer, filled up the blanks, had it executed by their manager as 
transferee, and sent it to the office of the English company, with a 
request that the company would ‘ certify it,’’ and with an indemnity 
against any claim in respect of the missing certificate. The English 
company declined the indemnity and refused to certify the transfer. 
In the meantime, S., the prior pledgee died, and his executors gave 
notice to the company of their charge upon the shares. ‘The articles of 
association of the company provided that the shares should be transfer- 
able only by deed; that lost certificates might be renewed upon satis- 
factory proof of the loss, or in default of proof, upon a satisfactory 
indemnity being given; and that the company should not be bound by 
or recognize any equitable interest in shares. Each certificate stated, 
under the company’s seal, that no transfer of any portion of the shares 
represented by the certificate would be registered until the certificate 
had been delivered at the company’s oflice. The French banking com- 
pany brought an action in equity against the executors for a declaration 
of their title to the shares, and to restrain the executors from dealing in 
the shares. It was held, affirming the decision of the court of 
appeal,' that the transfer to the French banking company, not having 
been delivered by the transferor after the blanks were filled up, Was not 
his deed ; that the French company had no legal title to the shares ; that, 
as between themselves and the English company, they never had an 
absolute and unconditional right to be registered as the shareholders ; 
that nothing that had happened gave them a right, on equitable 
grounds, to displace the equitable claim of the executors of the first 
pledgee ;. and, generally, that the action could not be maintained.? 


Corrrienut: TRADE-MARK— Reprint oF Books wHosE CopyriGHT 
HAS ExpirED.—TIt the publishers of books, after enjoying the long 
copyright vouchsafed to them by the laws of the United States, could 
still hang on to their monopoly by shifting over upon the law of trade- 
marks, it would be a good thing for them, but not a palatable thing for 
the public. In a former one of these notes, we called attention to a 
case in which this was attempted unsuccessfully by G. & C. Merriam, 
the chronic publishers of Webster’s Dictionary.? ‘The same ruling has 
been repeated in a recent case, in respect of a reprint of the 1847 
edition of that celebrated work, by the enterprising publishers of Texas 
Siftings.4 


1 Reported 14 Q. B. Div. 424. % Merriam v. Shoe Co., 47 Fed. 
* Société Générale v. Walker, 11 Rep. 411. 
App. Cas. 29. 4 Merriam v. Texas Siftings Pub. 
Co., 49 Fed. Rep. 944. 
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BOOK REVIEWS. 


AMERICAN RAILROAD AND CORPORATION REPORTS.—Volume V. Being a Collection of 
the Current Decisions of the Courts of Last Resort in the United States pertaining to 
the Law of Railroads, Private and Municipal Corporations, Including the Law of 
Insurance, Banking, Carriers, Telegraph and Telephone Companies, Building and Loan 
Associations, etc. Edited and Annotated by JouN LEwIs, author of “ A Treatise on 


Eminent Domain in the United States.” Volume V. Chicago: E. B. Myers & Co, 
1892, 


AMERICAN PROBATE REPORTS.— Volume VII. The American Probate Reports: Contain- 
taining Recent Cases of General Value Decided in the Courts of the Several States on 
points of Probate Law. With Notes and References. By CHARLES FISKE BEACH, Jr., 
of the New York Bar. Author of “A Manual of the Law of Wills.” Vol. VII. New 

York: Baker, Voorhis & Co. 1892. 


These books of reports are what their title pages indicate. We take this 
occasion to remind publishers that we cannot surrender our space to the notice 
of books of reports, even of selected cases, unless the entire series is sent to us. 


THE GREEN Baa, an entertaining Magazine for Lawyers. Edited by HORACE W. FULLER. 
Volume IV, covering the year 1892. The Boston Book Company: Boston, Mass. 


We thank the editor and publishers for a bound copy of this most interesting 
publication. The legal profession are already aware of its general character, 
that it is not designed to be a law review, or an organ of legal criticism, but 
that it is designed to furnish lighter and pleasanter reading for the leisure half- 
hours of an overworked profession. It is beautifully printed and handsomely 
illustrated with portraits of the great men of the legal profession, present and 
past, living and dead, English and American. It abounds in readable articles, 
many of them engaging in their style and substance. The numerous portraits 
will give to the bound volumes of this publication a permanent value which will 
probably increase with advancing years. 


ANNOTATED CODE OF MISSISSIPPI.— Annotated Code of the General Statute Laws of the 
State of Mississippi. Prepared by R. H. THOMPSON, GEORGE G. DILLARD and R. B. 
CAMPBELL, and Reported to and Amended and Adopted by the Legislature at its 
Regular Session in 1892. Published by Authority of the Legislature. Nashville, Tenn.: 
Marshall and Bruce, Law Publishers. 1892. 


The people of Mississippi are to be congratulated on having for the first time, 
it seems, a thorough codification of the entire body of their public statutes by 
men competent to perform the difficult task. We use the word codification, 
because this work is something more than a mere compilation. A very large 
portion of the previously enacted statute law of Mississippi, which has been 
collected in this volume, has been entirely rewritten so as to suppress verbiage 
and tautology, to lop off excrescences, and to get each statutory provision into 
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plain and good English, so that ordinary people can read it and understand it. 
Following many of the sections is a collection of decisions of the Supreme 
Court of Mississippi, in which the particular provisions have received inter- 
pretation. The authors of the code state that they have been careful in this 
collection to present only such decisions as would be likely to enlighten without 
misleading the non-professional reader; from which we infer that matters 
involving historical detail and explanation of changes which have taken place 
not only in the working of particular statutory provisions, but also in the 
theories of the court of last resort, have been omitted. Mississippi still retains 
what is called the common law system of pleading and a separate court of 
chancery. An examination of the title of this code relating to the circuit 
courts, which are the courts of common law jurisdiction, will show that the 
system of pleading has been very much simplified and will perhaps lead to the con- 
clusion that there is not, after all, so very much difference in the use between 
what is called the common law system and the code system of pleading. 

The establishment of a new constitution in Mississippi rendered a thorough 
revision of the statute law of that State necessary, or at least highly expedient. 
The constitution contains a good deal which would afford the subject of curious 
study. It illustrates the strong tendency among the American people to 
get every important law into the organic law, on a sort of theory that 
if it is once got there it will enforce itself. This constitution contains 
no less than 285 sections. Many of these sections contain matters which 
might perhaps better have been left to the legislature. The difficulty with a 
written constitution is that it gets the law into a straight-jacket. It can 
only be amended in the mode which it prescribes and that mode generally 
involves so much machinery that amendments come with difficulty and very 
slowly. The constitution of the United States, brief as it is, is a sort of 
straight-jacket political code, under some of the provisions of which the 
American people are literally suffering. It established and it perpetuates, at 
least so far as the senate is concerned, a rotten-borough system of govern- 
ment. We see the spectacle of the State of Nevada which at this hour, in con- 
sequence of the abandonment of her mines, does not probably contain more 
than 25,000 inhabitants, having the same representation in the senate as the 
State of New York, which contains about 6,000,000 inhabitants. At the last 
election in California the question of electing senators of the United States by 
a direct vote of the people of the State, was submitted to the electors and was 
carried by a vote of about ten to one. This may be taken as not an unfair 
indication of the feeling of the electors of the country on the subject of choos- 
ing all their public officers by the direct popular vote. And yet the system of 
which we speak can not be got rid of without the consent of three-fourths of 
the States; and the little States will not, without compulsion or revolution, con- 
sent to surrender up the right which they have of an equal representation in the 
senate. Our government thus fails to yield to the popular will, and not 
unfrequently we are actually governed by a minority of the electors. 

There is, of course, another side to the picture. In countries like England, 
where they have no written constitution and where the most fundamental organic 
changes may be wrought by a bare majority of the House of Commons, the 
Lords, trembling for their own political existence, not daring to interpose, we 
see the other side of the picture, a government whose conservatism depends 
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upon the whim and opinion of the electoral body, always more or less unstable 
in the best condition of public opinion. The pendulum will sooner or later 
swing back from the practice of unloading all important laws into our constitu- 
tions. The people will discover that constitutions do not, any more than 
statutes, enforce themselves, and that constitutional, equally with statutory 
provisions, are capable of becoming what are known as dead letters. Constitu- 
tional restraints upon legislation, numerous and multiplied, are found in all our 
State constitutions, and especially in the one under consideration. For the most 
part they have been amply justified by experience, and the reading of the long 
catalogue of them which exists in this constitution is calculated to create 
dismay in regard to the success of popular government. 


CHAPLIN ON WILLS.— Principles of the Law of Wills, with Selected Cases. By STEWaRT 
CHAPLIN, Professor of Law in the Metropolis Law School, New York, and Author of 
“Chaplin on Suspension of the Power of Alienation.” New York: Baker, Voorhis & 

Company. 1892. 


This work is happily conceived with the view of teaching the law of wills to 
students, It consists of a text, explaining the leading principles of that branch 
of the law, and of adjudged cases, conducting the mind of the student into the 
practical application of those principles. We believe that the best system which 
can be devised for the teaching of the law consists of a combination of the text- 
book system with the use of adjudged cases. The text-book system is necessary 
to give the student a connected idea of the law as a system, to convey to him 
some image of it in eutline asa mass or whole; while in order to learn to think 
and reason and criticise as a judge or practicing lawyer thinks and reasons and 
criticises, he must go into the adjudged cases. He can learn tothinkas a lawyer 
in no other way and from no other source. We are also of opinion that a book 
intended for the use of students must, as far as it goes, be constructed ona 
plan which will make it of use to the judge or to the lawyer. There can not be 
one kind of law for the student and another kind of law for the practitioner or 
the judge, on the principle of milk for babes and meat for strong men. When 
a young man begins to study law he must be regarded as intellectually weaned 
and as able to digest the meat; and he wants to derive his knowledge of the law 
from the sources which are availed of by the judge or practitioner. In other 
words he does not want the little handy-volume baby books, consisting of mere 
skeleton outlines, which are now being printed and sold to students, but he 
wants such books as lawyers use. To getan idea of the principles of the law of 
evidence, he wants to study the first volume of Greenleaf, supplemented by 
appropriate adjudged cases. To get an idea of the law of wills, he wants to 
study just such a book as the one before us, where he can read the theories, 
discover the principles, get hold of the law of the subject in a connected out- 
line, and at the same time get it imbedded into his mind in a concrete form by 
the reading of cases. Books of this kind are now coming out frequently, and 
their advent will be still more frequent, because the system of teaching law by 
cases, invented, we believe, by Professor Langdell of the Iarvard University 
Law School, is coming more and more into vogue. The students can not, from 
the very nature of the case, find in any library the books of reports which they 
may desire, because a hundred students will want the same volume of reports 
on the same day. It is, therefore, necessary to print collections of leading 
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cases; and, by multiplying these volumes in the library of any law school, every 
student can have access to the case which forms the lesson of the succeeding day, 
or he can possess himself of the book itself. Another reason why books of this 
kind are destined to multiply is that the cases are generally selected with more 
or less care and judgment by the instructor who directs the compilation. Each 
volume may, therefore, be regarded as a collection, if not of leading, yet of 
select cases. The student is therefore presented with the best cases, and in 
this way he is attracted away from the poorer ones. 


JONES’ FORMS IN CONVEYANCING.— Forms in Conveyancing, and General Legal Forms, 
Comprising Precedents for Ordinary Use, and Clauses Adapted to Special Cases. With 
Practical Notes, By LEONARD A. JONES, Author of Treatises on “ Mortgages 
of Real Property,” “ Chattel Mortgages,” “ Railroad Securities,” “ Pledges and 
Collateral Securities,” etc., etc. Third Edition, Revised, with an Appendix con- 

taining Recent Statutory Changes. Boston and New York: Houghton, Mifflin and 

Company. The Riverside Press, Cambridge. 1892. 


The first edition of this work was published only five years ago, and the work 
has come into use in all parts of the country. A form book can not, of course, 
do the thinking for a lawyer, but a book of good precedents of forms for ordi- 
nary agreements, deeds, bonds, etc., will always be found serviceable to him. 


The writer has never had occasion to use this work; but it is highly spoken of 
by lawyers who have made use of it and who have no motive to bestow upon it 
undue praise. It is well printed and presented by the publishers. 


8. D. T. 


Cox’s TRADE-MARK DECISIONS.—A Manual of Trade-Mark Cases. Comprising Sebastian’s 
Digest of Trade-Mark Cases, covering all the cases reported prior to the year 1879; 
together with those of a leading character decided since that time. With Notes and 
References. By ROWLAND Cox. Second Edition, Revised and Enlarged. Boston and 

New York: Houghton, Mifflin and Company. The Riverside Press, Cambridge. 1892. 


This work is necessarily familiar to that branch of the profession which con- 
cerns itself chiefly with patent, trade-mark, and copyrightlaw. It consists, as 
is well known, of a collection of cases reported in a condensed form, and is 
rendered attractive by numerous illustrations, placing side by side the trade- 
mark of the original proprietor and that of the infringer which has been en- 
joined. The index is very full, and contains references to a great number of 
proprietary names by which particular cases are known. In the present edition 
the American editor has not attempted to include all the recent decisions. 
They have multiplied so fast that many of them have come to be of inconsider- 
able value. The law of trade-marks has come to be pretty well settled, and 
many of the decisions track each other closely and are interesting rather for the 
application of well understood principles than otherwise. This book is full 
of statements of ingenious methods resorted to by dishonorable merchants 
to reap a profit by a species of larceny, from the exertions and advertising of 
other merchants. The ingenuity which has been displayed in making imitations 
of the trade-marks and labels of other merchants, whose goods have acquired an 
established reputation and a large sale, without steering too close to the danger 
line, is remarkable. Few persons, even among lawyers, are aware of the extent 
to which this nefarious work is carried on in many lines of trade. Some mer- 
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chants, who carry on business with a very considerable capital, seem to have a 
penchant for it, as distinct as some criminals have for particular kinds of crime; 
and they seem disposed to make a greater exertion to pirate a fraction of the 
trade of some honorable merchant than to build up a reputation for some trade- 
mark of theirown. We have heard it stated, by a well-informed person withip 
a very recent period, that a new and useful invention can not be successfully 
floated without the establishment of a large capital to be expended in prose- 
cuting infringements of the patent. These cases almost always arise in equity in 
the form of bills to enjoin infringements; large interests are generally involved; 
and they therefore form a very attractive branch of legal practice. A lawyer 
does not have to submit his case to the prejudice or uncertain whim of a jury; 
and while the decision of a single chancellor is not, in many cases, better than 
that of a jury, he has the advantage of a review before an appellate bench, both 
upon the law and the facts. What is better than all, he is generally well paid 
for his work — better paid than in many other lines of professional work. This 
book is well printed. Lawyers who have, or who expect to have much practice 
of this kind will of course want it. 


MERRILL ON MANDAMUS.— The Law of Mandamus. By 8S. 8, MERRILL, of the St. Louis 
Bar. Chicago: T. H. Flood and Company. 1892. 


The remedy by mandamus is hardly ever resorted to except in important 
cases, and this justifies the appearance of a work devoted solely to this remedy. 
The author of this work is a modest, but experienced and honorable practitioner 
of the St. Louis bar. He has had this work in preparation for some years in the 
midst of his practice, and we believe that he has succeeded in producing a very 
meritorious work. It is dedicated to the author’s lately deceased brother, 


Lieut.-Col. William E. Merrill, of the corps of Engineers, U. S. A., who 
originated and constructed the movable dam across the Ohio River near Pitts- 
burg, and who for the twenty years preceding his death, was in charge of the 
government improvement of the navigation of the Ohio river. The publishers 
have produced the work in an acceptable manner. 


PARKER & WORTHINGTON ON PUBLIC HEALTH AND SAFETY.— The caw of Public Health 
and Safety, and the Powers and Duties of Boards of Health. By LEROY PARKER, Vice 
Dean of the Buffalo Law School, formerly President of the Michigan State Board of 


Health, and ROBERT H. WORTHINGTON, of the New York Bar. Albany, N. Y.: Matthew 
Bender. 1892. 


This work is largely an old subject treated under anew name. It deals 
principally with the subject of nuisances, but more especially with the abatement 
of nuisances of certain kinds by public boards of health in a summary way. It 
is quite obvious, on running over the chapters, that a large portion of it pertains 
to the general subject of nuisances and to the remedies for the abatement of 
them at common law and in equity. It opens with a chapter on the police 
power of the State and follows with a chapter on the limitations of this power. 
The next two chapters are devoted to the powers of municipal corporations in 
respect of the subject under consideration, and the mode of exercising those 
powers. Then follow three chapters on boards of health, their powers and 
duties and the responsibility of their members for their acts. The next four 
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chapters relate to the subject of nuisances generally and their abatement by 
indictment and civil suit. Chapter XII deals with the summary abatement of 
nuisances. Then a succession of chapters follows relating to the regulation of 
particular things, —such as business pursuits and professions, the practice of 
medicine and other professions, slaughter-houses, the manufacture and sale of 
oleomargarine, regulations to secure the purity of foods and drinks, regulations 
of markets, regulations to prevent fires, building laws and regulations of the 
uses of buildings, regulations of burials, and finally of railroads. The last chapter 
relating to the regulation of railroads is comprised within the space of eight 
sections, embracing about fourteen pages, and is, like many of the other chapters, 
a very condensed treatment of the subject. As far as we have had time and 
opportunity to examine the book, we like the mode of treatment pursued by the 
authors. It is necessarily condensed, but it seems to have been the result of 
intelligent examination of a large number of cases. The book is fairly printed 
in large open type, and altogether presents a creditable appearance. 


SCHOULER ON WILLS.—A Treatise on the Law of Wills, by JamMEsS SCHOULER, LL.D. 
Lecturer at Boston University Law School, and author of Treatises on “ Executors and 
Administrators,” “ Domestic Relations,” etc. Second Edition. Boston: The Boston 
Book Company. 1892. 


In his preface to the second edition the learned author states that he has per- 
sonally revised the present edition, making use of the latest English and Ameri- 
can cases to illustrate his topic, upon the general plan originally pursued in 
preparing the work, and necessarily with most copious reference to the essentials 
of aprobate. He also states that this edition has been deferred long beyond 
the time which the sale of the book warranted, under the usual computation, 


from a feeling that members of the profession dislike frequent revisions of a 
text-book. The first edition was issued with the beginning of the year 1887. 
It was noticed in this Review! by a learned and careful lawyer and judge, whose 
general conclusion was that, while it was destined to become the standard 
elementary American work on the laws of wills, it lacked the fullness of detail 
necessary to make it of the best service to the judge and practitioner, and was 
presented with a very defective index. The present edition does not seem to 
be much enlarged over the former edition, and the index continues to be too 
elliptical and defective. The index of the former edition embraced but sixteen 
pages, and that of the present edition embraces but eighteen. The present 
text, including a short appendix, embraces 711 pages. A text of 711 pages 
cannot be suitably indexed in 18 pages by any system of indexing that can be 
devised by human ingenuity. 

The works of this author are, all of them, so far as we know, of an elementary 
rather than of a detailed character. They are useful aids to students who 
desire to ground themselves in the leading principles of the law, and they can 
be profitably used by judges and active lawyers who desire to re-assure them- 
selves on any leading branch of any of the titles discussed inthem. But they 
do not go much beyond this. They do not go much beyond stating those rules 
and principles which are common in most, or at least in many of the American 
jurisdictions. Works of a more detailed character could not be called treatises 


1 21 Am. Law Rev. 631. 


156 27 AMERICAN LAW REVIEW. 
upon any branch of the American law, but they would rather be treatises upon 
American laws. The attempt to write a work upon any considerable title of the 
law which shall deal with all the variations presented by the case made and 
statute law of the various American States and Territories must be hopeless, 
The extent to which the judicious author will go into matters of local variation 
and detail, must depend upon a variety of considerations, the chief of which is, 
how large a book will the profession be willing to buy and use. A further con- 
sideration is that attempts to treat matters of local detail in some fifty different 
jurisdictions independent of each other, must be, from the nature of the case, 
impossible. An attempt so ambitious must in many cases be imperfect and to 
that extent positively misleading. As long as the judge or practitioner knows 
that he holds in his hands a book that assumes only to deal with principles of 
general recognition and with exceptions which have gained more or less foot- 
hold in various jurisdictions, and that he must go to his own statutes and 
digests to assure himself on points of law peculiar to his own jurisdiction, he 
will find such a book a safe and valuable aid to him,— more safe and valuable 
thana work would be which should attempt to discuss everything and to present 
everything. Nor will the practitioner in Maine care specially about matters of 
local detail peculiar to California. These considerations mark the limits of an 
American legal treatise. While Dr. Schouler, in his published works, steers 
nearer to the line of strictly elementary treatises than some other writers, and 
while his works lack in many respects the fullness of treatment that could be 
wished, — it is to be said that they are, and always have been, favorite works 
with the legal profession. They have earned for their author, in a high degree, 
the respect and gratitude of his professional brethren. The imprint of the 
Boston Book Company upon this work renders it unnecessary to add that it is 
well printed and presented by the publishers. 


STIMSON ON AMERICAN STATUTE LAWw.— American Statute Law. VolumelIl. An Analy- 

tical and Compared Digest of the Statutes of all the States and Territories Relating 
to General and Business and Private Corporations in force July 1, 1892. By FREDERICK 
JESUP STIMSON. Boston: The Boston Book Company. 1892. 


This is a large octavo of about 640 pages all told. The author’s first volume 
proved a useful book of reference to the overworked members of the profes- 
sion, and this will probably be found equally valuable as a guide to them upon 
one of the most important branches of legislation — the law of corporations. It 
is necessarily a work in the nature of an index. A survey, made by the present 
writer, of the statute law on the subject of private corporations, showed that 
the statute law of the States on that subject, if reprinted in full, would make 
six volumes, each nearly as large as the revised statutes of the United States. 
No doubt much of this law is duplicated, one State enacting or borrowing 
statutes from other States. If we were to offer any criticism on this work, it 
would be that the author does not cite the statutes in the manner in which 
judges cite them in their opinions and in which lawyers cite them in their 
briefs. He does not cite the edition by the year, or in any other way so far as 
we can see, nor does he always cite even the page. For instance, we quote at 
random from page 286 the following paragraph: ‘ And shall enter into bonds 
with the people of the State in the sum of ten or twenty thousand dollars, with 
sureties to be approved by the governor, conditioned for the faithful performance 
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of his duties: O. 246; Tll.; Michigan, 3288; Wis.; Io.; Kan.; Mo.; Col.; Miss.’’ 
Indeed, throughout the entire volume, as far as we can see, the author has 
omitted to cite the volume or even the page of the body of laws referred to, in 
more cases than he has cited them, and we discover hardly a case where any 
volume of statute law is correctly cited, by an appropriate abbreviation showing 
the edition and giving the volume and page or section. 


TIEDEMAN ON REAL PROPEPTY.—An Elementary Treatise on the American Law of Real 
Property. By CHRISTOPHER G, TIEDEMAN, Author of “ Limitations of Police Power,” 
“Sales,’? “ Commercial Paper,” etc., and Professor of the Law of Real Property 
in the Law Department of the University of the City of New York. Second Edition. 
St. Louis: The F. H. Thomas Law Book Co. 1892. 


The first edition of this work appeared in 1883. At that time the learned author 
was one of the resident professors of law in the University of Missouri. More 
recently he has become a professor of law in the University of the City of New 
York; and it is from that already flourishing institution that he dates the preface 
to the present edition. A work, in a single volume, on the law of real property 
must, from the very nature of the subject, be elementary, dealing only with 
leading rules and principles. The author has not, of course, attempted to cite 
all the cases; though he need not have offered an apology upon this point, in 
view of the teeming foot-notes which climb to the middle of almost every page. 
In common with many other instructors in the law, he doubts whether the un- 
limited citation of cases adds materially to the value of an elementary text book, 
however necessary it may be to a digest of adjudicated cases. In this he is 
probably right. Cases have so multiplied that it is impossible, in an elementary 
work on so broad a subject, to cite all, or any very considerable part of them. 
No lawyer will expect to find all the decisions of his own court of last resort 
upon the subject of real property cited in any elementary treatise, but he will of 
course search his State digest and the indexes of the reports which have not 
been digested. This work has been well received by the legal profession; 
and perhaps as good an evidence of this as could be stated would be to refer to 
the very great number of times that it has been cited by judges in their opinions. 
It is well printed by the Nixon-Jones Printing Company, of St. Louis. 


UNITED STATES APPEAL REPORTS (C.C. A.)— United States Circuit Courts of Appeals 
Reports. Containing the Cases Determined in all the Circuits from the Organization of 
the Courts. Fully Reported, with Namerous Annotations, by MEMBERS OF THE 
EDITORIAL STAFF OF THE NATIONAL REPORTER SYSTEM. Volume I. With the Acts of 
Congress Establishing the Courts, and the Rules in all the Courts, Elaborately Anno- 
tated. St. Paul: West Publishing Co. 1892. 


This series is planned to include the decisions of the United States circuit 
courts of appeals for all the circuits. It would be an idle thing to descant upon 
the very great importance of these courts, in view of the extensive jurisdiction 
which they possess and of the high character of the judges who preside in them. 
They must take at least equal rank with the State courts of last resort, and per- 
haps any judge of such a court would regard it as a promotion to be transferred 
to the United States circuit courts of appeals. The judges holding their offices 
by a life tenure, they are not dependent for a continuation-in their offices either 
upon the influence of powerful politicians or upon the caprice of popular opin- 
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ion, as the elective State judges are. Altogether, these are courts of great 
dignity and importance, presided over by the ablest judges, and their decisions 
are destined to assume a very high character as authority. The profession will 
be glad to have a series of reports embracing all their decisions in all the cir- 
cuits; though we believe there is another series of the same kind, published by 
Banks and Brothers of New York. In respect of printing, this volume is only 
fair. Itis not equal to the current volumes of the official series of the Supreme 
Court of the United States. In view of the dignity of these courts and the 
importance of their jurisdiction, their decisions ought, it should seem, to be 
printed and presented in the best manner. 


THORNTON ON RAILROAD FENCES AND PRIVATE CROSSINGS.— The Law of Railroad 

Fences and Private Crossings, including Injuries to Animals on Right of Way Caused 
by Negligence. By W. W. THORNTON, author of “Indiana Statutory Construction,” 
“Juries and Instructions,” “Indiana Annotated Code,” “Indiana Municipal Law,” 
“ Lost Wills,” etc. Indianapolis: Bowen-Merrill Co. 1892. 


Mr. Thornton is the State librarian of Indiana. He has in former years 
contributed to this REview many useful and acceptable articles. In the present 
volume, consisting of something more than six hundred pages all told, he has 
dealt with an interesting subject in a practical and attractive way, and his pub- 
lishers have printed and presented his work fairly well. Mr. Thornton some- 
times makes mistakes — we all do. In section 321 he states in substance that 
a railway company is guilty of actionable negligence where it leaves on 
its right of way something which attracts cattle in the vicinity of the track, 
even if put there by a tenant, and to this he cites Gilliland v. Chicago &c. R. Co.,! 
This case decides exactly the reverse, holding that if the attractive danger is 
the work of a tenant the railway company is exonerated. 


WILLIAMS ON REAL PROPERTY. — Copyright Edition. Principles of the Law of Real 
Property, Intended as a First Book for the Use of Students in Conveyancing, By the 
Late JOSHUA WILLIAMS, of Lincoln’s Inn, One of Her Majesty’s Counsel. The 
Seventeenth Edition, Re-arranged and Partly Re-written by His Son, T. CyPRIAN WIL- 

LiaM8, of Lincoln’s Inn, Barrister-at-law, LL.B., etc. London: Sweet and Maxwell, 

Limited, 3 Chancery Lane. Boston: The Boston Book Company. 1892. 


In order to secure an American copyright of the present edition of this work 
under the recent act of Congress, it was necessary to reprint it in this country; 
and accordingly the reverse of the title page bears the legend, “ Plated and 
printed from type set in Albany, New York, by Weed, Parsons &Co.”? We have 
serious doubts whether the sale of this edition in America will more than pay 
for this ‘‘ plating and printing.’’ It isan English book, founded exclusively 
upon English authors. It abounds in discussions of English statutes which are 
not of force in this country, and deals with many rules and principles of the 
English law of real property which do not obtain in the United States. Asan 
elementary work upon the English law of real property, it is a work of 
acknowledged merit. That is proved*by the numerous editions through which 
it has gone. As a work to be used in the study of comparative jurisprudence, 
or of the history of the law of real property, it is most excellent. But we doubt 
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whether it is advisabie to put such a work in the hands of any American student, 
unless he has much more time at his disposal than students of the law usually 
have. Title to real property, under English conceptions, is founded upon pos- 
session; under American conceptions, title is ownership, in other words, title is 
title. While the action of ejectment is often said to be a possessory action, it 
is, as used in most American jurisdictions, an action to try title; in English 
theory, it rests upon a prior possession, by the plaintiff or his lessor, anda 
prior ouster. In American theory, there need never have been a prior posses- 
sion in the plaintiff. The rightful possession in some prior grantor, with a 
chain of title derived from him, will support the action; and a paper title 
draws after it a constructive possession. These distinctions, which arrest the 
attention of elementary writers, are not presented to the mind of the student by 
the study of an English book. The work of Professor Tiedeman, the second 
edition of which we notice in this number, is a far better work to put into the 
hands of an American student than is the work of Williams. There are 
features of the American law of real property which have become the subject of 
extensive adjudications, which do not exist in the English law atall. Of this 
nature is the homestead, which in some States is a mere negative exemption or 
immunity from disturbance at the suit of creditors, and in other States is an 
estate, capable of passing by inheritance. Our statutory separate estates of 
married women, which have been so greatly developed through American legis- 
lation, seem to have no considerable counterpart on the other side of the 
Atlantic; and these, in their turn, are giving way under more enlightened con- 
ceptions to a full legal estate, under which a wife holds as a femme sole, and 
may convey without the joinder of her husband. Indeed, the progress of this 
branch of the law has been so great in the United States since the revolution, 


that such a work as the one before us gives no adequate idea of the state of 
the American law of real property. 
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